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JURISDICTIONAL STATEMENT
This appedl isfrom Appellant’s conviction for first degree murder (8 565.020,
RSMo 2000) for which Appellant was sentenced to desth. Because a sentence of death was
imposed, this Court has exclusive gppellate jurisdiction over thisgpped. MO. CONST. art.

V, 83

11



STATEMENT OF FACTS

Appdlant wasindicted in &. Louis County Circuit Court on one count of first
degree murder and one count of armed crimind action for the contract killing of his ex-
wife, Kimberly Cantrell, who was shot to degth in her University City home on August 22,
2000 (L.F.20-21). A jury trid on the murder charge was held in . Louis County Circuit
Court before Judge Mark D. Seigdl from April 17 to April 26, 2000 (L.F.8-10). The
aufficiency of the evidence to support Appellant’s murder conviction is not chalenged, but
the sufficiency of the evidence to support the atutory aggravating circumstance is.
Viewed in the light most favorable to the jury’ s verdict, the evidence at trid showed that:

The story of this case began in 1985 when Appd lant and Kimberly Cantrdll, the
murder victim, were married (Tr.1326). Their daughter Ericawas bornin 1986 (Tr.991).
They divorced in 1990, and Appel lant was ordered to pay $35 per week in child support
(Tr.1327). 1n 1995, Appellant’s support payment increased to $351 per month (Tr.1328,
1339). Appelant filed three motions to modify seeking to reduce this payment, but was
unsuccessful (Tr.1327-32).

Because Appdllant failed to pay any child support from March 1999 to March 2000,
he was indicted for the Class D felony of crimina non-support (Tr. 1665,1669-71,State’ s

Ex. 84A). Theindictment listed the victim as awitnessin the case (Tr. 1671; Stae' s Ex.

Thetrid court later severed the armed crimind action charge from the murder trid

(L.F. 748).
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84A). The State made apleaoffer to Appelant condsting of an SIS, five years probation,
paying alump-sum payment of $1500, and having his support payment raised to $500 per
month (Tr.1686-89). Appd lant never responded to that offer (Tr.1691). A scheduling
conference in the non-support case was scheduled for August 25, 2000, two days before
the victim’s body was discovered (Tr.1673-74, 1693).

Appdlant, aS. Louis City Correctiona Officer, and hiswife, Jada, owned twelve
gpartments on Palm Street in the . Louis City (Tr.1221,1712,1804). In Spring or
Summer 2000, Appellant asked Hughie Wilson, aformer tenant and apartment complex
employeg, if he knew where Appdlant could get a*“throwaway” gun or “burn,” whichisa
gun used once and then discarded (Tr.1621,1651-52). At that time, Hughi€' s brother,
Orthel Wilson, wasliving in one of Appdlant’s apartments at 2101 Palm (Tr.1421-22,
1807,1856).2 Orthd, whom Appellant also referred to as“ Theo,” lived rent-free in the
gpartment in exchange for doing maintenance work and other jobs for Appelant at the
apartments (Tr.1005-06, 1813, 1851).

In early August 2000, Hughie, while visting his brother Orthe at the PAm Street
gpartment, saw a .38 caliber handgun sitting on atable in Orthel’sroom (Tr.1612-14,

1654). Appellant was aso present in the apartment and he told Orthd to put the gun away,

2To avoid confusion, Hughie Wilson and Orthel Wilson are referred to by their first

names.
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which hedid (Tr.1614). Hughie |ater testified that the gun he saw looked smilar to the gun
eventudly identified as the murder wegpon (Tr.1615;State' s Ex. 52).

Appellant visted Orthel at the gpartment after 8 p.m. on August 21, 2000 (Tr.1428).
The next morning, August 22, 2000, Orthd and his roommate, Donndl Watson, drovein
Mr. Watson's car Orthel to the Creve Coeur Racquet Club, where they both worked
(Tr.2424,1430). Orthel had ablack backpack with him when he left that morning (Tr.1433).
After they got off work at gpproximately 4 p.m., Orthel asked Mr. Watson to drop him off
at the corner of Midland and Olive (Tr.1436). Orthel, who was carrying his black backpack,
got out of the car at 4:30 p.m. (Tr.1438-39). Thevictim lived at 1122 Midland, which was
only 200-300 yards from Olive and Midland (Tr.992,1279).

The victim’s next-door neighbor, ninth-grader Christopher Harrington, saw Orthd,
with his black backpack, knocking and banging on the victim’s door late that same afternoon
(August 22) (Tr.1106). Orthel walked away after no one answered the door (Tr.1083).
Christopher’ s twelve-year old brother, Brandon Harrington, was aso home that afternoon
and heard severd gunshots come from the victim’s gpartment at gpproximately 5:30 p.m.
(Tr.1111-12,1115). He heard awoman scream after the first shot and also a door
damming (Tr.1112-13, 1121).

The victim was seen leaving work at gpproximately 5:06 p.m. on August 22
(Tr.1710; L.F.448). It was atwelve- or thirteen-minute drive to get from the victim's place
of employment to her home (Tr.1277). The victim was enrolled in a computer class for the

Fdl 2000 semester at . Louis Community College, Meramec Campus (Tr.1709). The
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first classwas held on August 22, 2000, at 7:30 p.m., but the victim did not attend (Tr.1709;
L.F.450). Findly, the parties stipulated that the victim did not show up for work the
morning of August 23, 2000, and never caled to say she was not coming to work, “which
was unusua for her” (Tr.1710; L.F.448).

On August 23, 2000, the victim’s and Appellant’ s daughter, Erica, called her Aunt
Phyllis (the victin' s Sgter) to tell her that the victim had not shown up for work (Tr.975,
995). Ericawas scheduled to return home to her mother the next day after having been with
Appdlant the previous three weeks (Tr.994). Concerned that she could not contact the
victim and not knowing where the victim was, Aunt Phyllis, dong with Appdlant’ s mother
(the victim'’ s ex-mother-in-law) and another woman, went to the victim’s home at 9:15 p.m.
on August 23 (Tr.974-77). They entered with akey Aunt Phyllis had and discovered the
victim's body (Tr.978). The victim had been shot twice in the head at close range (Tr.1132-
40). Either gunshot wound would have killed her (Tr.1147).

After talking with the victim's family and partidly investigating the crime scene,
Univergty City detectives went to Appellant’s S. Louis City home in the early-morning
hours of August 24 to see if Appdlant had any information that could assst them inthe
investigation and to exclude him as a potential suspect (Tr.1241-42,1256,1280). Appdlant
voluntarily agreed to go to the University City police station with them (Tr.989,

1242,1464). The detectives drove Appdlant, hiswife, Jada, Erica, Appelant’s daughter

Britney, and Jada' s daughter Tierra, to the police station (Tr.999,1243-44,1260,1465).
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Appdlant told the detectives that he did not kill the victim and did not know anybody
who would want to kill her (Tr.1193-94,1212,1222,1256-57). Appellant said that he had
been out of town, had returned on August 22, and had spent the day taking the girlsto
appointments and working on an eectrica problem for atenant in one of his PAm Street
apartments (Tr.1195,1257,1263). Appellant told the detectives that he avoided the victim
because they argued over custody and child support issues (Tr.1232). He said that he and
the victim were involved in an ongoing disoute over child support and that the victim was
bitter and angry over it (Tr.1232-33). The detectives drove Appellant, hiswife, and two of
the girls (Britney and Tierra) back home after the interviews (Tr.1196, 1305). Ericawas
placed in Aunt Phyllis's custody. (Tr.983,1004).

On August 26, 2000, the detectives went to PAlm Street to interview the tenant
Appdlant helped with the eectrica problem (Tr.1263). While they were there they saw
Orthel Wilson ditting on the steps in front of the apartments (Tr.1264-66). Because Orthel
matched the description of the person the victim's next-door neighbor had seen knocking
on the victim’s door the afternoon of August 22, they decided to talk to him dso (Tr.1267).
Orthel agreed to go with the detectives to the police sation for an interview (Tr.1268). In
Orthel’ s gpartment, the detectives found a black backpack matching the description of the
one the victim’s neighbor saw (Tr.1269-70). Inside the backpack, police found rubber
fingertips (Tr.1278). After interviewing Orthd, the police charged him with first degree

murder in the victim’'s death (Tr.1274).
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The next day, August 27, 2000, Orthel accompanied the police to a vacant house
located on 21% Street in S. Louis City, where he had hidden the murder weapon (Tr.1343-
44,1474-76). The detectives found the gun and a box of ammunition hidden between some
doors (Tr.1347,1474-77). The gun had recently been fired and three rounds were missing
(Tr.1980-81). During the investigation, the police recovered three bullets, two from the
victim one from ingde afurnace room in the victim's home (Tr.1148, 1182). The gun that
was recovered was later determined to be the murder weapon (Tr.1589, 1591).

Later that day, detectives arrested and interviewed Appellant (Tr.1155-56,1349).
The detectives informed Appe lant that Orthel was in custody, that they had talked to Orthd,
and that they had recovered the murder wesapon (Tr.1352-53). After hearing this, Appelant
said he would make a statement (Tr.1354).

After recaiving his Miranda warnings and waiving them in writing, Appellant
confessed that he had hired someone named “Michad” or “Mike’ to kill the victim
(Tr.1355-61;State’ s Ex. 80B).2 Appdlant said “Miched” overheard him talking about the
problems Appellant was having with the victim, and he told Appellant that he taken care of a
smilar problem by doing that personin (Tr.1361-62). Appellant said he and “Michad” had
two meetings, one in March 2000 and the other on PAm in April 2000, and that Appellant
ultimately agreed to pay “Michadl” $1600 to kill the victim (Tr.1362-64). Appdlant sad

he told “Michadl” that he would only ded with him and no one dse (Tr.1364). During the

3“Michad” is never further identified anywhere in the record.
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interview, the detectives gave Appellant a cdender so he could determine the dates on
which he and “Michadl” met (Tr.1363).

Appdlant said that he had additiond meetings with “Michad” in June, duly, and
August 2000 and that he learned that “Michadl” may be working with another individua
(Tr.1365-68). Appelant said hetold “Michad” the victim’s address, her regular routine,
and that Appellant would be able to get akey to the victim's house (Tr.1367-70).*
Appdlant told “Michad” that the victim must be dead before a scheduled court appearance
in Appdlant’s non-support case (Tr.1370).

The detectives asked Appellant if “Michad” was redly Orthel Wilson, but Appelant
sad that he was not (Tr.1373). But Appdlant did say that Orthel (“Theo") approached him
and asked why Appdlant did not give “thejob” to him (State's Ex. 80C). Later that same
day, Appdlant saw Orthd stting the passenger seat of the car Michael arrived infor a
meeting with Appdlant (Tr. 1375; State’s Ex. 80C). Appdlant dso said that Orthel had
approached him and said he had helped with the murder and that he wanted Appellant to give
him some money (Tr.1375). Appelant said hetold Orthd to get his money from

“Miched” (Tr.1375).

“4Other evidence showed that Erica kept akey to her mother’s house in her backpack,
which she had with her at Appdlant’s house during the time she stayed with him just before

her mother’ s murder (Tr.1008-10).
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Appdlant refused to make a videotaped statement and instead produced a written
statement (Tr.1376). Appdlant first prepared an outline and then wrote a two-page
statement confirming what he had told the detectives (Tr.1376-85;State’ s Ex. 80C).

The next day (August 28, 2000) the detectives again talked to Orthel (Tr.1389).
Following that conversation, they re-interviewed Appelant (Tr.1389). After again being
read his Miranda rights and waiving them in writing, Appellant told the detectives that he
had |eft out some details and wanted to make another statement (Tr.1389-98;State’ s EX.
81B). Appelant then wrote a one-page statement in which he said that Orthdl (“*Theo”)
gpproached him on August 3 and told Appd lant that he and “Michag” were working
together, but that Appellant at first acted like he did not know what Orthel was talking about,
but then told Orthd that he would get paid whatever Orthel and Michael had agreed on
(Tr.1401-03;State’ s Ex. 81C). Appellant also wrote that on August 24, Orthdl eft a
message saying that the job was done and that he wanted to get paid (Tr.1402; State's Ex.
81C).

Appelant testified during the guilt phase and denied that he had met with Orthel on
August 22, 23, or 24 (Tr.1863). He dso said that he had nothing to do with the victim's
murder, but that he had given a written statement to police saying that he did
(Tr.1851,1868-69). Thejury found Appelant guilty of first degree murder (L.F.481).

During the pendty phase the State presented only two victim-impact witnesses, the
victim's Sster and brother (Tr.1930-36). Appdlant presented nine witnesses who were

family, friends, and coworkers (Tr.1936-2030). The jury found one statutory aggravating
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circumgance: that Appelant hired Orthel Wilson and/or a person known only as “Michad”
or murder” the victim (L.F.494). It recommended a sentence of death (L.F.494). Thetrid
court, after overruling Appellant’s motion for new trid, sentenced Appelant to desth

(L.F.750-52).
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ARGUMENT
l.

Thetrial court did not clearly err in overruling Appellant’sBatson objections
to the State’' s peremptory strike of Veniremembers Evans (No. 50) and Burton (No.
56), because the State offered valid, race-neutral explanationsfor the strikesand
Appellant failed to prove that these explanations wer e pretextual.

Appdlant contends that the trid court clearly erred in overruling his Batson
objections to the State€’' s peremptory strike of two veniremembers. The record shows that
the prosecutor offered valid, race-neutral explanations for the strikes that are supported by
the record.

A. Standard of Review

This Court reviews atrid court’s decison on a Batson challenge under aclearly
erroneous standard. An appellate court “may not reverse atria court’s decison asto
whether the prosecutor discriminated in the exercise of his peremptory chalenges unlessit
finds that decison clearly erroneous” State v. Griffin, 756 SW.2d 475, 482 (Mo. banc
1982). “[A] finding is‘clearly erroneous when athough there is evidence to support it, the
reviewing court on the entire evidence is | eft with the definite and firm impresson that a
mistake has been committed.” State v. Antwine, 743 SW.2d 51, 66 (Mo. banc 1987). “1f
thetrid court's action is plausible under review of the record in its entirety, an appellate

court may not reverse it dthough had it been gitting asthe trier of fact it would have
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weighed the evidence differently.” State v. Brinkley, 753 SW.2d 927, 930 (Mo. banc
1988).
Deference to trid court findings on the issue of discriminatory intent makes
particular sense, because the finding will largdly turn on evauation of credibility and the
best evidence will often be the demeanor of the attorney who exercises the challenge. See
Hernandez v. New York, 500 U.S. 352, 365 (1991). “The credibility of the prosecutor's
explanation goes to the heart of the equd protection andys's, and once that is settled, there
seems nothing left to review.” 1d. at 367.
Parties may not use peremptory challenges againgt venire members based “ solely”
on impermissible grounds, such as gender and race. J.E.B. v. Alabama exrel. T.B., 511
U.S. 127 (1994); Batson v. Kentucky, 476 U.S. 79, 89 (1986). The Supreme Court has
outlined athree-step approach in andyzing Batson dams
Under our Batson jurigprudence, once the opponent of peremptory challenge has
made out a primafacie case of racid discrimination (step one), the burden of
production shifts to the proponent of the strike to come forward with a race-neutral
explanation (step two). If arace-neutrd explanation istendered, the trid court must
then decide (tep three) whether the opponent of the strike has proved purposeful
discrimination.
Purkett v. Elem, 514 U.S. 765, 767 (1995). This Court has adopted this three-part test in

determining whether peremptory strikes resulted from an impermissible motive:
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Fird, the defendant must object to the state’' s peremptory strike by identifying the
protected group to which the venireperson belongs. The state must then provide a
reasonably specific, clear, race-neutral and/or gender-neutrd explanation for the
drike. Once the State provides alegitimate explanation, the burden shiftsto the
defendant to show that the state’' s explanation was pretextua and that the strike was
actudly motivated by the venireperson’ s race or gender.

Sate v. Barnett, 980 SW.2d 297, 302 (Mo. banc 1998) (citations omitted).

Appdlant complains that the prosecutor’ s explanations for his strikes were not
plausible and should have been rgected by the trid court. But the Supreme Court rgjected
this precise argument in Purkett. “The second step of this process does not demand an
explanation that is persuasive, or even plausible. Purkett, 514 U.S. at 767-68. “At this step
of theinquiry, the issue is the facid vdidity of the prosecutor’ s explanation. Unlessa
discriminatory intent isinherent in the prosecutor’ s explanation, the reason offered will be
deemed race neutral.” Hernandez, 500 U.S. at 360.

Appdlant contends that the prosecutor’ s explanations for the strikes should be
regjected because they were clearly pretextua and were not related to the veniremembers
ability to perform asjurors. But the Purkett Court, in reversing adecison of the Eighth
Circuit, directly rgected thistype of andyss.

The Court of Apped s gppears to have seized on our admonition in Batson that to

rebut a prima facie case, the proponent of astrike “must give ‘ clear and reasonably

specific’ explanation of his‘legitimate reasons for exerciang the chdlenges” and
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that the reason must be “related to the particular caseto betried.” Thiswarning was
meant to refute the notion that a prosecutor could satisfy his burden of production
by merdy denying that he had adiscriminatory motive or by merely affirming his
good faith. What it means by a*“legitimate reason” is not areason that makes sense,
but a reason that does not deny equa protection.

Purkett, 514 U.S. at 768-69, quoting Batson, 467 U.S. at 98 (citations omitted).
Findly, “the prosecutor’ s explanations need not rise to the level judtifying exercise

of achdlengefor cause” Batson, 476 U.S. at 97. “Batson leaves room for the sate to

exercise its peremptory chalenges on the bass of the prosecutor’ s legitimate ‘hunches

and past experience. .. .” Antwine, 743 SW.2d at 65.
Jury selection is, after dl, an art and not ascience. By their very nature, peremptory
chalenges require subjective evaduations of veniremen by counsel. Counsd must
rely upon perceptions of attitudes based upon demeanor, . . . ethnic background,
employment, marita status, age, economic status, socid position, religion, and
many other fundamenta background facts. Thereis, of course, no assurance that
perceptions drawn within the limited context of voir direwill be totaly accurate.
Counsd amply draws perceptions upon which he actsin determining the use of
peremptory challenges.

|d. at 64.

B. The State’s Race-Neutral Reasons Were Not Pretextual
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After the state announced its peremptory chalenges, Appe lant raised Batson
challenges to the State' s strikes of Veniremembers Evans (N0.50) and Burton (No.56),
both of whom were African-American (Tr.914,916).

1. Veniremember Evans

The prosecutor explained that he struck Veniremember Evans because Ms. Evans
believed that her niece had been treated unfairly by the crimind justice system (Tr.914-15).
The statements Ms. Evans made during voir dire supported the prosecutor’ s reasons for
exercigng the strike. Ms. Evans stated that her niece had been arrested smply because she
had let her boyfriend use her car and that after the police determined that she was not
involved in the crime her boyfriend committed, they smply let her go without saying a
word:

| don’'t know if you have this information concerning me. My niece was arrested,

shewas put in jail for three months because her boyfriend wasinvolved in the

courtroom where the policeman got shot by his partner because | believe he was
sling drugs. They arrested my niece because she had taken whereabouts. | believe
she had let him use her car. When thetrid -- when it went to tria the young man
confessed but they did not say anything eseto my niece. They just let her go and
my family and | did go down to the jail house to encourage her.

(Tr.775). When asked if she thought her niece was treated unfairly, Ms. Evans responded

that the experience traumatized her niece and that her niece required counseling (Tr.776).
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In addition, during deeth-qualification voir dire, Ms. Evans said that being put in a
position to make a decison concerning another person’s life made her “very nervous,” she
expressed difficulty in being able to congder the full range of punishment, and said that she
would “try” to consider both sentences (Tr.525,529-31).

Appdlant argues that the prosecutor’ s explanation for striking Ms. Evans was
pretextua because the State did not strike a smilarly Stuated white juror, Ms. Tincu
(Veniremember N0.63). But the record shows that these two veniremembers were in no
way Smilarly Stuated.

Appelant contends that Ms. Tincu was aso distrustful of the crimind justice
system, but the record shows that she Smply questioned why a person convicted of
vehicular mandaughter was trested more leniently than her nephew, who was only convicted
of burglarizing homes

[Veniremember Tincu]: | have anephew in prison right now. He'sin hisfifth year

and for burglary. | dso witnessed a vehicular mandaughter case where the
guy was convicted of two counts of mandaughter and | guess my problem is
that he was let out of prison after seven years and my nephew is till in
prison. It'slike a congtant thing with my sgter. | have ahard time

understanding how the courtroom system works.

[The Prosecutor]: So it sounds like you are upset that your nephew was treated too
harshly?
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[Veniremember Tincu]: Right.

[The Prosecutor]: You found in another case a person was treated too leniently?

[Veniremember Tincu]: Yeeah, for killing two people.

[The Prosecutor]: Compared to your nephew?

[Veniremember Tincu]: For home burglaries.

[The Prosecutor]: Isthere anything about the experience that you went through with
your nephew and your Sster, that’ s your nephew’ s mother?

[Veniremember Tincu]: Right.

[The Prosecutor]: That you fed would prohibit you from being fair to both sdesin
this case?

[Veniremember Tincu]: I’'m not a hundred percent sure. | think | can be. | just have
ared problem with the Stuation with my nephew and seeing things, you
know, he broke into afew houses, he did wrong, here’ s somebody who kills
two people, he'sout in seven years.

[The Prosecutor]: Again, | understand you are disturbed about the disparity for
trestment for two different triads, one you think isfar more serious than the
other?

[Veniremember Tincu]: Right.
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(Tr.778-79). Infact, Appdlant’s counsel was so concerned about this veniremember that
he inquired whether she would seek to “baance the books’ and treat Appellant, who was
charged with murder, more harshly (Tr.780).

In addition, even after the trid court asked the veniremembers whether they could
follow an ingruction telling them that they cannot consider the fact that the defendant does
not testify in deciding the case (Tr.843), Ms. Tincu stated that she would hold it againgt the
defendant if he did not testify (Tr.846).

Findly, Ms. Tincu informed the court that two associates of hers had been victims
of aviolent crimein which one was killed and that she would “try” to separate her friends
gtuation from the onein this cas=:

[Veniremember Tincu]: Two of my associates were carjacked, raped, shot and |eft

for dead. Onedied.

[Appdlant’s Counsd]: Okay. Starting out--gtarting out fresh, not knowing, not
having any evidence before you, is there anything about that experience,
garting off from the bat, are you putting Kimber Edwards at a disadvantage?

[Veniremember Tincu]: | don't think so.

[Appelant’s Counsdl]: Okay. | don't mean to push you, isit something you are not
sure you would be able to do?

[Veniremember Tincu]: | would liketo say | would—would be able to keep that

separate. At the same time, knowing someone close to me that was murdered
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in the same way that this woman was, | presume, we talked earlier -- earlier,
there was agun, | assume she was shot, so | think that there will be some
amilarity. | would try to separate that out.

[Appelant’s Counsd]: You don't know for afact that you could?

[Veniremember Tincu]: Thet’sright.

(Tr.874-75).

Appdlant’s concern with Ms. Tincu serving on hisjury was S0 greet that he
attempted to have her stricken for cause (Tr.906-07). When that effort failed, Appd lant
ultimately used one of his peremptory strikes to prevent Ms. Tincu from serving (T1.922).

The record thus shows that Ms. Evans, the one about whom Appe lant made the
Batson chdlenge, and Ms. Tincu werein no way Smilarly Stuated. Any preconceived
notions or biases Ms. Evans had about the crimina justice system favored Appelant in that
she was unsure whether she could vote for the death pendty, and her niece was arrested and
held injal for three months while the police were investigating a crime she had nothing to
do with.

Any preconceived notions or biases about the system held by Ms. Tincu, on the
other hand, definitely favored the state in that her nephew, convicted of home burglaries,
was trested more harshly than someone who had been convicted of vehicular mandaughter;
she said shewould hold it againgt Appdlant if he did not testify even if the court instructed
her otherwise; and, findly, two associates of hers were the victims of aviolent crimein

which one of them was killed.
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If these two veniremembers were so Smilarly stuated, then why did Appelant make
such an effort to kegp Ms. Tincu from serving on hisjury, yet make a Batson chdlenge to
the state’ s attempt to remove Ms. Evans? The short answer is that they were not smilarly
gtuated. Their responses during voir dire and Appellant’ s efforts to remove Ms. Tincu cuts
agang Appdlant’s clam that they were. Thetrid court did not clearly err in rgecting
Appdlant’s Batson chalenge to the state' s peremptory strike of Ms. Evans.

2. Veniremember Burton

Appdlant aso made a Batson chalenge to the Sate' s peremptory strike of Mr.
Burton (Veniremember No.56), which the trial court rejected. The prosecutor’s
explanation for the strike was that Mr. Burton was a postal worker, and he dways struck
postal workers from the venire (Tr.916-18). Despite the State’ s strikes of two other
amilarly stuated veniremembers, one who worked for FedEx and one whose spouse was a
postal worker, Appellant complained that this explanation was pretextua because two other
veniremembers who worked for bureaucraciesi.e., the City of Clayton and the military, and
who Appdlant dleged were “amilarly Stuated” with Mr. Burton were not struck (Tr.918-
19). The prosecutor responded that Mr. Burton was not struck smply because he worked
for abureaucracy, but because he was a postal worker (Tr.919-20).

Employment, of course, isavaid race-neutral basis on which to base astrike. State
v. Smulls, 935 SW.2d 9, 15-16 (Mo. banc 1997); State v. Nicklasson, 967 S.W.2d 596,
614 (Mo. banc 1998). This Court—as recently as this year—and the court of gppedls have

repeatedly held that a peremptory strike based on the prospective juror’ s employment as a
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posta worker isvadid under Batson. See State v. Williams, 97 S.W.3d 462 (Mo. banc
2003); Smulls, 935 SW.2d at 15-16; Sate v. Pepper, 855 S.W.2d 500, 502-03 (Mo. App.
E.D. 1993). Thetrid court did not abuse its discretion in overruling Appe lant’s Batson

chalenge to the state' s peremptory srike of Mr. Burton.
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.

Thetrial court did not abuse its discretion by refusing to allow Appellant to
inform the venire during death-qualification voir direthat the victim wasthe
mother of Appellant’s child because this action did not prevent Appelant from
discovering disqualifying biasor prgudicein that thetrial court never restricted
Appdlant’sability to ask such a question during general voir dire, Appdlant’s
guestion exceeded the proper scope of death-qualification voir dire, and whether the
murder victim wasthe mother of Appellant’s child wasnot a “critical fact.”

Appdlant contends that the trid court abused its discretion during voir dire when it
prevented Appd lant from informing the venire during voir dire that the State’ stheory of the
case was that Appdlant had hired someone to kill the mother of his child. But the trid
court only restricted Appellant’ s questioning during death-qudification voir dire, not
generd voir dire. Moreover, Appelant’s question was not proper during, and the exceeded
the scope of, death-qudification voir dire. Finaly, the fact that the victim was the mother
of Appdlant’s child was not a“critical fact” that Appellant was entitled to divulge to the
venire.

A. Standard of Review

Thetrid court is vested with wide discretion in the conduct of vair dire, including
determining the gppropriateness of specific questions. Sate v. Oates, 12 SW.3d 307, 310
(Mo. banc 2000). “[T]hetrid judgeisin the best position ‘to judge whether a disclosure of

factson voir dire sufficiently assures the defendant of an impartid jury without a the same
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time amounting to aprejudicia presentation of the evidence”” Sate v. Clark, 981 SW.2d
143, 147 (Mo. banc 1998), quoting State v. Leisure, 749 SW.2d 366, 373 (Mo. banc
1988). A trid court’srulings during voir dire are reviewed only for an abuse of discretion.
Oates, 12 SW.3d at 311, Clark, 981 SW.2d at 146. “Thetrial court abusesits discretion
only if the voir dire permitted does not allow for the discovery of bias, prgjudice, or
impartidity.” State v. Barton, 998 SW.2d 19, 25 (Mo. banc 1999). To bereversible
error, an appellate court must find both that the trial court abused its discretion and thet the
defendant was prejudiced asaresult. Oates, 12 SW.3d at 311. The defendant has the
burden of showing a“red probability” that he was prgjudiced by the abuse. 1d.
B. Death-Qualification Voir Dire

During death-qudification voir dire, the State objected when Appdllant’s counse
began to explain the “ State' s theory” of the case regarding statutory aggravating
circumstances (Tr.343). During a bench conference, Appdlant’s counsd explained that she
wanted to ask the veniremembers whether they could serioudy consder a sentence of life
without parole if the State proved that Appellant and another killed his ex-wife, who was the
mother of his child:

[Appdlant’'sCounsd]: .... Wehavetdked in genera about aggravating
circumstances being facts that make a particular murder in the first degree
worse. Okay. In thiscase, the State's theory is—

[The Prosecutor]: Judge, | object to going into specifics of aggravating
circumstances. | don’t think it’s appropriate. May we approach the bench.
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The Court: What exactly are you going into?

[Appdlant’s Counsdl]: Y our Honor, I'll read the question exactly. It ismy intention
to ask—to state it isthe State’' s theory that Kimber Edwards and another killed
his ex-wife, the mother of his child. If the State provesits theory beyond a

reasonable doubt, will you be able to serioudy consder life without the

possibility of parole.

The Court: Let mesay this: | think, first of dl, | think that portion of the question,
the mother of his child, isingppropriate in voir dire. If youd see nothing
wrong with asking the other portion of the question, isthat the State is going
-- has charged that, obvioudy, you' ve said charged the defendant with murder
first degree for killing his ex-wife. | think you said that.

[The Prosecutor]: | did say that.

The Court: | see no reason why you can't say that it's the death of the mother of his
child. I don’t know what—the rest of the question is ingppropriate.

[Appdlant’'s Counsd]: If | may, the point is that the sendtive issuesin this case, if
we reach the sentencing phase, will be one of the State' s aggravating
circumstances and that isthat it was a contract killing, whichiswhat I'm
trying to ask here and the other sengitive issue, the one necessarily submitted

in a-in a datutory aggravator, but that it is the mother of his child that was
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killed and thisis the question I'm trying to ask in one question and not drag it
out, but thisis the question | believe fdls under State versus Lewis Clark and
that it isingppropriate not to alow the defendant to voir dire on certain
highly sengtive issues that might prevent the jury from congdering the
punishment of life. We need to know if there are people on thispand, it sa
contract case, that's it and is that an automatic degth, thisis the mother of his

child. | have to have away to ask that.

The Court: That'sthe ultimate issue, but | think sheis entitled to ask, | think you are
entitled to tell them the State has charged first degree murder, charged it asa
contract killing. 1 think you can say that.

[Appdlant’s Counsd]: Okay.

The Court: | sill don't think it's appropriate to ask it about or at least tell the jury

she was the mother of hischild. That isa specific aggravator.

[Appelant’s Counsdl]: It's not a statutory aggravetor. | was arguing it fals under the
sengtive issue Stuation that was covered in State versus Clark.
The Court: I'll sustain the objection to that. Y ou may ask other questions, what we
have covered regarding the fact it is a contract killing, but beyond that—
(Tr.343-47). Appdlant’s counsel then asked the veniremembers whether they could

serioudy congder alife sentenceif the State proved Appe lant hired another person to kill
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his ex-wife (Tr.347-48). Appdlant’s counsel did not ask any other question, ether during
degth-qudlification or generd voir dire, to uncover any bias pertaining to the victim being
the mother of one of Appdlant’s children (Tr.347-889).

C. TheTrial Court Did Not Restrict All Voir Dire

Appdlant complainsthat trial court abused its discretion because it prevented
Appdlant from disclosng a“ criticd fact” to the venirein violation of Sate v. Clark.

Clark involved the murder of afather and his three-year-old daughter. Clark, 981 SW.2d
a 145. Before voair dire began, the trid court ruled that the defendant could not mention
any circumgtances of the case, specificaly the murdered child’ s age, during voir dire. In
response to the defendant’ s asking whether that ruling applied only to death-qualification
and not genera voir dire, and the trid court responded, “No, it goes to the entire spectrum
of voir dire, entire spectrum.” Id.

After vair dire began, the defendant again asked the court to permit voir dire on the
child's age contending that it was critica to question the venire on this issue because of the
potentid for disqudifying bias. 1d. a 145-46. The defendant’s counsel explained that
certain veniremembers may not be objective in consdering the case once they know it
involved the murder of achild. Id. Thetrid court refused to changeits ruling and told
counsdl that he would “not be permitted to voir dire on the age of thevictim.” Id. at 146.

This Court, in reversaing the trid court’s ruling, held that a defendant is entitled to
divulge “criticd facts’ to the jury in exploring whether veniremembers have potentidly
biased views. Id. a 147-48. This Court cautioned, however, that “[o]nly criticd factsfacts
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with substantid potentid for disquaifying bias-must be divulged to the venire” Id. at 147.
This Court’s decision turned on the tria court’ stotal ban on asking the veniremembers
about the murder victim’s age during any portion of voir dire:
In the present case, the trid court completely precluded defense counsd from
questioning prospective jurors on the specifics of the case being tried, in particular
that one victim was only threeyearsold. . . . . Due to the sweeping nature of the tria
court ruling in this case, the defendant could not attempt to discover thet bias.
Id. at 147.
Here, on the other hand, the trid court’ s ruling did not completely preclude
Appe lant from questioning the venire about the fact that the victim was the mother of one
of Appdlant’s children. Thetrid court’s ruling came during deeth-qudification voir dire,
and the ruling itsdlf, unlike the ruling in Clark, did not expressy prohibit any question on
that issue during any other part of voir dire. Moreover, Appellant never inquired, or
attempted to clarify, whether the ruling applied to just death-qudification voir dire, or to dl
voir dire. Findly, Appellant did not attempt to ask any further questions regarding this
issue during generd voir dire, even though other facts (contract killing and Appdlant’s
confession) were divulged to the venire.
D. The Question Exceeded the Scope of Death-Qualification Voir Dire
The content of Appellant’s question and the manner in which it was asked was not

gopropriate during death-qudification voir dire;
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Degth qudification voir direisonly one part of voir direin capitl cases. The
primary purpose of desth qudification is to ascertain whether prospective jurors
have such strong views about the death pendty that they cannot be impartid in
sentencing.
Id. at 148. Theseinquiries are mandated by several United States Supreme Court decisons.
See Morgan v. lllinois, 504 U.S. 719 (1992); Wainwright v. Witt, 469 U.S. 412, 423
(1985); Witherspoon v. Illinois, 391 U.S. 510, 522 n.21 (1968). Those inquiriesrelate to
apotentid juror’s predispostion to vote ether for or againgt the death pendty without
regard to the evidence or indructions. Appdlant’ s question had nothing to do with ether of
these inquiries, but instead related to potentid bias the veniremembers had because
Appdlant contracted to have his child’s mother killed. If thisinquiry was gppropriate
during voir dire, it was better addressed during generd and not death-qudification voir dire.
This Court noted in Clark that “[b]oth the United States Supreme Court and Missouri
courts have reversed convictions where generd voir dire was unduly restricted.” Clark,
981 SW.2d a 148. Again, thetria court’sruling here did not expresdy restrict generd
voir dire.
E. Appdlant’s Question Did Not Involve A “Critical Fact”
Another, independent, ground for rgecting Appellant’s claim is that the fact
Appdlant sought to question the venire about was not a“criticd fact” under Clark. As
mentioned above, acritica fact is one with a“substantia potentid for disqudifying bias”

Id. a 147. In Clark, this Court held that a veniremember’s potentid sympathy for a
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murdered child qudifiesasacriticd fact. “A caseinvolving achild victim can implicate
persond bias and disqualify prospective jurors.” Id. In Qates, this Court explained that a
subgtantid potentid for disqudifying bias among veniremembers may exist in cases where
the murder victimisachild:

Thecriticd fact in Clark involved the brutal murder of a very young child. There

exigds a prevaent perception anong society that the killing of an innocent child is

never judtified, regardiess of any extenuating circumstances. Itisby virtue of this

common perception that the circumstances of the murder in Clark congtitute a

critical fact that necessitates allowing the defense to probe the venire pand during

voir dire.
Oates, 12 SW.3d a 311. Adding to this explanation of the critica-fact inquiry, the Oates
court cautioned that “not every fact should be disclosed to the venire. Only critical facts,
those with a substantia potentia for disqudifying bias, need bereveded.” 1d. (footnote
omitted).

Here, of course, the murder victim was not a child, but was merely the mother of the
murderer’s child. Whether the murder victim was the mother of achild, or even the mother
of the murderer’ s child, is not afact that may potentidly evoke the emotiond response with
which the Clark court was concerned. The same * prevaent perception among society” that
may exist with respect to the killing of a child is not present when the victim is Smply the
mother of the murderer’s child. Whether the murder victim hersdf isayoung child is, of

course, an entirdly different matter, asfar as potentia bias is concerned, from whether the
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victim isthe mother of the murderer’s child. While the former has a* subgtantid potentid

for disqudifying bias” the latter does not.
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[11.

Thetrial court did not clearly err in refusing to suppress and admitting into
evidence Appellant’s statements to police because Appellant’srightsunder the Fifth
and Sixth Amendmentswer e not violated on the grounds that he wasthreatened or
had requested counsdl in that Appédlant’s statements wer e voluntarily given after he
waived his Miranda rights, the police used no coer cive tacticsto obtain Appellant’s
statements, and Appellant did not request counsel during questioning.

Appdlant contends that his oral and written statements he made to police in which
he confessed to hiring someone to kill the victim should have been suppressed because
they were coerced. The record, however, shows that Appellant’ s statements were voluntary,
that the police used no coercive tactics to obtain Appelant’s confesson, and that Appellant
did not request counsdl during questioning.

A. Standard of Review

“When reviewing atria court’s ruling on a motion to suppress, the inquiry is limited
to whether the court’s decision is supported by substantid evidence” Sate v. Rousan, 961
S\W.2d 831, 845 (Mo. banc 1998). The appellate court views the facts and any reasonable
inferences therefrom in alight most favorable to the ruling of the trid court and disregards
any contrary inferences. Statev. Lewis, 17 SW.3d 168, 170 (Mo. App. E.D. 2000). If the
trid court’sruling is plausblein light of the record viewed in its entirety, the gppellate
court may not reverse it even though convinced that had it been Stting asthetrier of fact, it

would have weighed the evidence differently. 1d. Any conflicts in the evidence are for the
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trid court to resolve, and the court of appedsisto defer to the trid court's superior
position from which to assess credibility. Rousan, 961 S.W.2d at 845.
B. The Circumstances Surrounding Appellant’s Confession

The victim’s body was discovered at approximately 9:15 p.m. on Wednesday, August
23, 2000, and the police arrived shortly theresfter to begin their investigation (Tr.974).
Severd hours later, the police decided they wanted to talk to Appdlant and fourteen-year-
old Erica Edwards, the victim’'s and Appellant’s daughter (Tr.991). Although Ericalived
with her mother, she had been vigting Appdlant during the three weeks before the murder
and was to return home the day after (Thursday) her mother’ s body was discovered
(Tr.994). The police went to Appellant’s St. Louis City home to get a satement from him
and to determine if he had any information on who might have murdered the victim
(Tr.62,1256).

The police arrived at Appellant’ s house a gpproximately 3 am. on August 24, 2000
(Tr.2463). Four University City detectives accompanied by perhaps three or four St. Louis
City police officers went to Appellant’s home (Tr.1242, 1492-93). Because it wasraning
al the officers went ingde the house (Tr.1493). The detectives told Appelant that his ex-
wife had been murdered and asked if he and his wife, Jada, would go with them to the
Univergty City Police Station (Tr.1463-64).

Appdlant and his wife voluntarily agreed to go with the detectives (Tr.62,999,
1242,1464-65,1781-82). Neither Appdlant, nor his wife, were arrested or otherwise in

custody when they agreed to go with the detectives (Tr.63,82). No guns or handcuffs were
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displayed, and no one was arrested (Tr.1189,1243,1464-65,1781). The detectives drove
Appdlant and hiswife in one car, while Ericaand her deven-year-old half-sster Tierraand
her ten-year-old step-sister Britney, rode in adifferent police car (Tr.62,999,1243-
44,1260,1465). Both Ericaand Tierratestified that the police did not mistreat anybody
while they were at Appdlant’s house (Tr.185,998,1785).

After a25- to 35-minute ride to the police station, Appellant’s interview began at
approximately 4 am. (Tr.1251-52,1290). Appellant said that he had been out of town and
had returned a day or two earlier (Tr.63). When he returned, he took his children to some
gppointments and went to his PAm Street rentd property in St. Louis City to do some
electrica work for atenant (Tr.63,1195-96,1257). Appellant said that he did not have
contact with the victim because they had been fighting over custody of Erica (Tr.1232-33).
He said that he had nothing to do with the victim’s murder and did not know who might have
doneit (Tr.1212,12222,1256).

Appdlant’s wife was separately interviewed as were the three girls (Tr. 81,1243-
44). Appdlant’ s wife stayed in aroom by hersdf, while the girls stayed in the same room
together (Tr.81-82,1244,1289,1293,1772). Appellant was interviewed for approximately
one-and-one-hdf hours (Tr.1261). Appdlant and the girls dept during some of the time
they were there (Tr. 1252).

Appdlant and his wife dso dlowed the officers to take their photographs and
fingerprints (Tr.86-90,95-96). Appelant’swife dso voluntarily agreed to give the officers

ahair sample and treadwear impression from her shoe (Tr. 1319,1497,1518). She pulled
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her own hair and gave it to the officers (Tr.1300,1518). After making the treadwear
impression, the officers cleaned and returned the shoe to her (Tr.1318). The officers asked
for these samples because during thelr investigation of the crime scene they found what

they believed to be afemae hair not belonging to the victim and a footprint
(Tr.88,1303,1317-21).

Nether during, nor immediatdly after, these interviews were either Appellant or his
wife were treated as suspects, and the police had no evidence connecting either of them to
the crime (Tr.82-84,90,94,1256,1294-95,1503,1520). Appdlant was freeto leave at any
time during his stay (Tr.1228).

Because Appdlant was a“potentid suspect,” the sergeant in charge of the
investigation ingtructed another officer to prepare aform to remove Ericafrom Appelant's
custody (Tr.82-83,94-95,138,1304,1501-03). Thisform was prepared at 10 am. on
August 24 while Appellant was till & the police station (Tr.83). The form, which was
designed to be used in Stuaions in which an individua had harmed achild in that person’s
custody, had to be modified to fit that particular Stuation (Tr.84,97-98). The officer
purposefully did not mark the box indicating that Appellant had been arrested or was a
perpetrator (Tr.97-98). Instead, the officer wrote on the form that Appellant was being
questioned or investigated as part of a homicide investigation (Tr.97-99,1501-05). Erica
left the police gtation with her Aunt Phyllis, her mother’s Sgter to whom she was very

close (Tr.983,1001,1004). Ericatold palice that she wanted to go home with Aunt Phyllis



(Tr.1004). Appdlant, hiswife, and the two remaining girls were driven home around noon
on that day (Tr.64,85,1305,1824).

On August 26, detectives went to Appellant’ s rentd property to verify his statement
that he had been there to work on an dectrica problem (Tr.65). While there, the detectives
interviewed Orthel Wilson, who worked for Appellant and lived in one of Appdlant’s
apartments (Tr.66,1264-66). Orthel admitted to the detectives that he knew Appellant
(Tr.68,1265). Orthd aso matched the description of the person whom the victim's next-
door neighbors had seen knocking on the victim'’s door the day before her body was
discovered (Tr.1267). Orthd made statements to the detectives indicating that he may have
been at the victim’s gpartment on the day of the murder (Tr.67). Ultimately, Orthel
voluntarily agreed to accompany the officers to the police station to be interviewed (Tr.
66,1268). During that interview, Orthel confessed to the victim's murder and said that
Appdlant had paid him to kill her (Tr.70). On August 27, after Orthel showed the officers
where he had hidden the murder wegpon and performed a re-enactment of the crime,
Appellant became a suspect (Tr.91-92,1341-48,1473-77).

On August 27, the detective in charge of the investigation received information that
Appelant was being held by St. Louis City police (Tr.1306-07). Appdlant had been
arrested on Augugt 26 after getting into an atercation with a St. Louis City police officer,
who was dso the victim’'s cousin, over some parking tickets that the officer had written on
carsillegdly parked on Appdlant’s property (Tr.1726-35). Two Universty City detectives

went to St. Louis City on August 27 and arrested Appellant just as he was being released
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from custody (Tr.101-02,1160-62). They took Appelant to the University City Police
Department and put him in an interview room (Tr.103,1166). After Appellant told the
officers that he had not eaten and was hungry, they gave him something to eat and drink
(Tr.203,1165). Appdlant was then turned Appellant over to two other detectives, Gage and
Siscel, who had just returned from recovering the murder wespon (Tr.113-15,1350).

Before asking Appd lant any questions, the detectives showed Appel lant that they
had Orthd in custody (Tr.114,119-20,1352-53). They adso told Appellant about the
satement that Orthel had made and showed Appd lant the murder weapon they had just
recovered (Tr.114,119-20,1352-53). They informed Appdllant that he was being booked
for murder (Tr.115). Findly, they told Appellant that they would have to continue their
investigation, which would include re-interviewing Appelant’s family (Tr.119,1354-
55,1414). Appdlant told the detectives to leave hisfamily done (Tr.119-20). Appellant
offered to make a statement if they left hisfamily done (Tr.1354-55). Detective Gage told
Appelant that they would not re-interview his family if Appelant told them the truth about
what happened (Tr.1417).

After Appdlant was read his Mirandarights and waived them in writing, he
confessed that he had hired someone name “Michad” to kill his ex-wife (Tr.116-18,121-
22,1356-62). Appdlant refused to alow the detectives to videotape his statement, but
agreed to make a written one (Tr.122,1376). The detectives left Appellant aone with pen
and paper and Appelant produced a three-page handwritten statement confessing that he had

hired “Michagl” to kill his ex-wife (Tr.122-24,1376-78;State' s Ex.’s 80B,80C).
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Because Appdlant’ s statement differed from Orthel’ s, the officers conducted
another interview with Orthel the next day, August 28 (Tr.125,1389). They then re-
interviewed Appellant later that day (Tr. 127-28). During that interview, the detectives told
Appdlant that Orthel had said that Appellant had hired him to commit the murder (Tr.128).
After hereceived and waived his Miranda rights, Appelant ingsted that he had hired
“Michad” but then conceded that Orthel may have been more involved than he previoudy
indicated (Tr.128-30,1390-93,1401-03;State’ s Ex. 81B). The officers again left Appellant
aone with pen and paper, and Appd lant produced a one-page written statement in which he
indicated that he knew Orthe was more involved than he had previoudy stated (Tr.128-
30,1399-1400; State' s Ex. 81C).

C. Appdlant’sMiranda Waiver And Confesson Were Voluntary

When a defendant challenges the admissibility of a satement or confession on the
ground that it was involuntary, the state has the burden of proving it was voluntary by a
preponderance of the evidence. Rousan, 961 SW.2d a 845. “The test for voluntarinessis
whether, under the totality of the circumstances, the defendant was deprived of the free
choice to admit, deny, or to refuse to answer and whether physica or psychologica
coercion was of such adegree that the defendant’ s free will was overborne a the time he
confessed.” 1d. “Inaddition to the question of whether the defendant was advised of his
rights and understood them, factors to be consdered in reviewing the totaity of the
circumgtances include the defendant’ s physical and mentd state, the length of questioning,

the presence of police coercion or intimidation, and the withholding of food, water, or
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other physicd needs.” Id. Findly, “[tlhewaver of Miranda rights after being advised of
those rightsis an important condderation.” State v. Boyle, 970 S.W.2d 835, 837 (Mo.
App. E.D. 1998). “[T]he gtate is not required to negate every possible fact which could
raise an issue as to the voluntariness of aconfesson.” State v. Clarkston, 963 SW.2d
705, 715 (Mo. App. W.D. 1998).

Presumably, Appelant is not complaining about the statements he made after he and
his family voluntarily accompanied the officers to the police sation in the early-morning
hours of August 24. During those interviews, Appellant denied having anything to do with
the victim’smurder. The police had no evidence connecting ether Appellant or hiswife,
Jada, to the crime, and did not consider either of them to be a suspect.

Appdlant contends that the police used “unfounded threats to arrest members of
[hig] family” and “ express threats to take [his] children away” to obtain his confession.
Appdlant’ s Brief, p.68. Y et neither proposition istrue.

The detectives never threastened to arrest any member of Appellant’sfamily. They
amply told Appdlant that they might have to re-interview some of his family members
Such an action would have been entirely reasonable considering the significant additiona
information that they had received concerning Appdlant’s involvement in the crime since
thefirg interviews. Although Appdlant told the detectives to leave his family aone, they
suggested that they would if Appellant told the truth about what happened. Suggesting that a

sugpect tell the truth is not coercive.
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Moreover, Appelant does not cite to anything in the record showing that the
detectives made “ express threats’ to take Appdlant’s children away. Ericahad aready been
placed in her Aunt Phyllis's custody & the time of the first interview. Never during that
interview or in any subsequent interview, did the detectives thresten Appellant with taking
his children away. Infact, it appears from the record that Appelant did not even know that
papers had been filed concerning Erica s custody until after he had |eft the police sation
following the August 24™ interview. At the time of the second and third interviews, during
which Appellant confessed to the crime, the officers did not, and would have no reason to,
threaten Appdlant with removing Ericafrom his custody because she was dready with Aunt
Phylliss. Moreover, Appdlant cites to nothing in the record showing that the detectives
sad anything to Appdlant about removing the remaining two girls from Appdlant’'s
custody.

Because Appd lant does not dlege he was physicaly threastened or coerced, the
issue is smply whether some type of impermissible menta coercion was employed. See
Satev. Flenoid, 642 SW.2d 631, 634 (Mo. banc 1982). “In determining whether a
confession was obtained by mentad coercion, ‘the age, experience and intelligence of the
accused must be considered dong with al other circumstances.”” 1d. Consideration of
these factors militates againg afinding that Appellant was mentally coerced to confess.

Appdlant was a thirty-saven year old St. Louis City corrections officer (Tr. 1802-
03). Appdlant had worked at both the &. Louis City Jail, a maximum security inditution,

and a medium security facility (Tr.1804,1975). Therulesfor being a corrections officer at
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the St. Louis City Jal were the same asthose in the Missouri Department of Corrections
(Tr.2976-77). Appdlant handcuffed prisoners and told them what to do (Tr.1862).
Appdlant worked anywhere he was needed, ran reports, and kept accounts for an entire shift
(Tr.1980-81). Itishighly unlikely that with this experience, Appdlant was even
intimidated, much less coerced, by the detectives that questioned him.

Appdlant dso argues that he invoked hisright to counsel before the August 27
interview during which heinitialy confessed. The only evidence Appdllant offersto
support this dlegation is his own testimony during the defense’ s presentation of evidence
(Tr.1843). Moreover, this testimony was given during an offer of proof, but was never
presented to the jury after the trid court decided the jury could hear it following the offer
of proof (Tr.1836-49). Appdlant never offered any evidence during the hearing on the
motion to suppress that he invoked hisrights to remain slent and to have counsd present
before the August 27 interview. In any event, the tria court was not obligated to believe
Appdlant’ s testimony, even if it had been offered during the motion to suppress, and
Appelant’ s execution of awritten walver of hisrightsto remain slent and to have counsdl
present belie his contention that he invoked those rights.

Appdlant dso argues that he invoked his rights to remain silent and to have counsdl
present on August 26, by faxing aform invoking hisright to remain slent to Sergeant
Coleman. Again, this evidence was presented through Appellant’s own testimony during the

defense’ s case and was offered during an offer of proof, but was never presented to the jury
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after the trid court decided the jury would be permitted to hear it (Tr.1836-48). Moreover,

this evidence was not offered during the hearing on the motion to suppress.
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V.

Thetrial court did not abuse its discretion in admitting testimony from the
detectivesredated to ther activity surrounding Appellant’s co-defendant Orthel
Wilson about what actionsthey took because the record showsthat no hear say
statements wer e offered into evidencein that the State never asked the detectivesto
testify about what Orthel Wilson told them, to the extent that their responses
indirectly revealed Orthd’s statements, they were not offered for the truth.

Appdlant clams that the State introduced “ satements’ of Appellant’s non-testifying
accomplice, Orthel Wilson, the shooter, and that those “ statements’ implicated Appellant.
Appdlant argues that this testimony was introduced solely to prove that Orthel confessed
to the crime and implicated Appellant. The record smply does not support Appdlant’s
dam.

A. Standard of Review

“Thetrid court is vested with broad discretion to admit and exclude evidence &t trid.
Error will be found only if thisdiscretion is clearly abused.” State v. Johns, 34 S.W.3d 93,
103 (Mo. banc 2000).

B. No Hearsay Was Admitted During Trial

During trid, Sergeant Coleman testified that he and other officers went to

Appdlant’ s rentd property to verify that he had been there fixing an eectrical problem the

day before the victim’'s body was found (Tr.1263). While there, the police interviewed
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Orthel Wilson, who was sitting on the stepsin front of the rental property (Tr.1264). The
police dso had information that Appellant and Mr. Wilson knew each other (Tr.1265).

Because Mr. Wilson matched the description of the person the victim’s next-door
neighbor had seen knocking on the victim’s door the day before her body was discovered,
the police talked to him and asked him to come back to the police station to be
photographed and interviewed (Tr.1264-68). The police adso seized a backpack from Mr.
Wilson's gpartment that matched the description of the backpack the next-door neighbor
had seen the person carrying (Tr.1269-70).  After the victim's next-door neighbor
identified Mr. Wilson from a photographic lineup as the person knocking on the victim's
door, the police arrested Mr. Wilson for the victim’s murder and interviewed him
(Tr.1057-59,1090,1273-74). Sergeant Coleman only confirmed that Mr. Wilson had been
interviewed, he offered no testimony as to what Appellant had said (Tr.1274). In fact, the
prosecutor cautioned Sergeant Coleman that he could not testify to what Mr. Wilson had
sad during the interview (Tr. 1274).

Detective Sscd tedtified that he and Detective Gage talked to Orthel Wilson and
that Mr. Wilson led them to a handgun:

Q. Okay. Without tdling uswhat he told you, after you had a conversation with

Orthe Wilson, did you go anywhere with him?

A. Wewent to alocation in St. Louis City and recovered a handgun.

(Tr. 1341-42). Appdlant did not object to this testimony, but he did object when the

prosecutor asked Detective Siscel why they went to that address with Orthel Wilson:
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Q. What caused you to go from the Univergity City police station to this specific
address which was an abandon [sic] house in the City of . Louis?

A. Mr. Wilson told usthat that’s where he hid the murder wegpon.

[Appdlant’s Counsd]: Object, hearsay of Orthd Wilson.

[The Prosecutor]: I'm not offering it for the truth of the matters asserted, only to
explain this officer’ s conduct from going from the Universty City Police
Station to ahome on 21t Street in the City—in the City of St. Louis where he
had never been before.

The Court: Overruled.

Q. (By [The Prosecutor]) Do you recdl the question? The question was. What
caused you -- how did you know to go from the University City police Sation
to this building on 214t that you had never been to before?

A. Mr. Wilson told us he hid the murder wegpon in that vacant building.

Q Isthat why you went there?

A  Yes

(Tr.1344-45). Detective Siscdl then testified about the gun and ammunition that they found
hidden at that address (Tr.1345-48). Later tests confirmed that the victim was shot with the
gun the officers recovered (Tr.1589,1591). Detective Siscdl then testified that they

returned to the police station with Orthel Wilson and decided to interview Appellant, who



was dready at the police station (Tr.1349). Appellant objected when Detective Siscel was
asked what he and his partner first said to Appellant when the interview began:
Q. Okay. Andwhen you entered the room what was the firg thing you said?
A. Weinformed him we spoke with Mr. Wilson, that he provided us with
informetion that we-
[Appdlant’s Counsdl]: Object to any testimony from this witness as to what Orthel
Wilson had to say.
[The Prosecutor]: The question | asked of the detective, former detective, not what
Orthel Wilson said to him, but what he said to Kimber Edwards.
[Appdlant’'s Counsdl]: If he' sreaing what he clams Orthel Wilson said, that's the
same thing.
[The Prosecutor]: I’'m not asking what Orthd Wilson said to him, I'm asking what
did he confront Kimber Edwards with.
The Court: He wants to say confronted Mr. Edwards with genera information not
Mr. Wilson, | will permit that. | won't permit anything that Mr. Wilson said
to this officer.
Q. (By [The Prosecutor]) Officer, do you understand that admonition from the
Court?
A. Yes gr.

Q. All right. Generdly, what did you confront Mr. Edwards with?
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A. Thefact that Wilson was in custody, that we had spoken with Wilson and that we
had recovered a murder weapon.
(Tr. 1352-53). Detective Siscd tedtified that after Appellant was informed of his Miranda
rights, which he waived, Appellant admitted that he had hired someone named “Michad” to
kill his ex-wife (Tr.1356-61). Appdlant admitted in his written statement that Orthel
Wilson (Theo) had gpproached Appellant and asked him why Appellant did not hire him to
kill hisex-wife (State's Ex. 80C). Appdlant’s atement also mentioned that after the
murder, Orthel Wilson approached Appellant for a bonus claiming that he had taken care of
the problem for Appdlant (Tr.1375;State’ s Ex. 80C).
Detective Sscd then testified that he and Detective Gage re-interviewed Orthel
Wilson the next day (Tr.1389). After that interview, Detective Siscdl testified that they
then conducted a second interview with Appdlant (Tr.1390). Appdlant objected when the
prosecutor asked Detective Siscel what he and Detective Gage told Appellant during the
interview:
Q. What did you tell him, not what you were told, but what did you tell Mr.
Edwards?
A. Wetdld him that we, again, had spoken with Wilson and told Wilson his
Satement. Wilson told us that he was-
[Appdlant’s Counsdl]: Object to what Orthel Wilson may have said.

The Court: Sustained.
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[The Prosecutor]: My response -- I'm sorry, my question to him, what did you tell
Kimber Edwards, his response would be we told him that Orthel Wilson told
usthereis no Michedl.

The Court: Well, that's hearsay.

[The Prosecutor]: Except—first of all, it's not hearsay because, again, I'm not asking
what Orthe Wilson sad, it'swhat did you tel Kimber. Y ou can inquire
whether it'strue or not, you know there are Situations where you midead
people and say our co-defendant purely said -- and the defense attorney can
then ask the officer, that wasn't true, was it and the officer has to say, no, yes,
it wastrue, no, it waan't true. I’'m not offering it for the truth. | think it
explainsthe changein the postion. If you don't fed comfortable, I'll Smply
say, did you have a conversation with Kimber concerning the discussion you
had with Orthel Wilson and what did Kimber say in response to that?

The Court: | would prefer that. That'sfine.

[The Prosecutor]: Well, what I'll do thenis, | mean, obvioudy they know that the
police officer went back, had a conversation with Orthd, refers to University
City, I'll jus—whet Ill say is Without telling us what Orthel Wilson said, did
you advise Kimber Edwards that you had a conversation with Orthel Wilson,

yes, and what did Kimber Edwards say.

[Appelant’'s Counsdl]: That—that’'s going to be mideading. That suggests Kimber
Edwards on hisown isinitiaing further satements.
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The Court: But there is nothing wrong with that question. 1t's not hearsay.
The Court: I’'m going to permit it.

[The Prosecutor]: Okay. I'll be very careful.

[The Prosecutor]: Just while we are up here, | think the witness began to answer the
question before the objection wasraised. If you want to ingtruct the jury to
disregard the last comment, I’ m not sure anybody heard that.

The Court: Out of an abundance of caution, I'll do thét.

(Proceedings returned to open court before the jury asfollows:)

The Court: Ladies and gentlemen, the jury isingtructed to disregard the last
comment of the witness.

Q. (By [The Prosecutor]) Mr. Siscdl, let me go back. You've already told us you
that came over to Clayton and had a conversation with Orthe Wilson during
the morning of August of-August 28?

A. Yes, gr.

Q. After you read that Miranda rights form the second time, did you inform Kimber
Edwards that you had had a follow-up conversation with Orthel Wilson?

A. Yes

Q. Without saying anything that Orthel Wilson said to you, what did Kimber

Edwards say to you?
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A. Hesad that he may have left out some information and wanted to give some
more details.
(Tr. 1393-98). In Appdlant’s second statement, he provided more details about Orthel
Wilson' s involvement with “Michagl” and the murder of his ex-wife (Tr. 1398,State’ s Ex.
81C).
Appdlant dso objected when Detective Gage was asked about the recovery of the
murder wesapon:
Q. All right. And when you Sate directed — you stated that Detective Siscel, Joseph
Siscel, who is now retired from the police department --
A. Yes
Q. —and yourself were directed to aresdence. How wasit that you cametogotoa
certain resdence?
A. The witnesses we contacted --
[Appdlant’s Counsdl]: Excuse me. May we gpproach the bench?
(The following discussion was held at the bench outside the hearing of the jury:)
[Appelant’s Counsdl]: Y our Honor, | object to any testimony concerning what
Wilson said. My understanding is that what thiswitnessis going to testify to
is he went to the location, the gun was recovered, based on what Orthel
Wilson told them and it's hearsay and deprives the defendant the right to
confront the witnesses againgt him. In addition, this gun, which the Stateis

going to offer here into evidence shortly—
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The Court: Very well. That motion will be overruled. What was your first motion?

[Appelant’s Counsd]: That this hearing violates the defendant’ s right to confront
the witnesses againgt him.

The Court: Mr. Sdd.

[The Prosecutor]: Judge, I’ m offering the testimony of Detective Gage, which will
contain that he received directions on where to go from Orthel Wilson, not
for the truth of the matters asserted but to explain why this officer drove
from Univergty City police tation to an address on 21t Street to ahome he
had never been to before.

The Court: That objection will be overruled as well.

[Appdlant’s Counsd]: Can we have alimiting ingtruction Snce evidence is coming
infor that limited purpose?

The Court: | think the ruling will stand. | don't think the limiting instruction is
anymore enlightening to the jury and | think the evidence asit comesin, in
my opinion, in away is sort of saf limiting because -- and Mr. Sidd, if you
want to gate for the record up front of the jury that you are not offering it for
the truth of the matters asserted, but only to explain the conduct of the

officer.
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[ The Prosecutor]: Do you want me to do that prior to an objection? In other words,
as I'm asking the question, do you want me to include limiting informetion in
the question?

The Court: 1t would be gppropriate.

[The Prosecutor]: Okay. Okay. Inother words, I'll make the announcement, the
following question to Detective Gage, I'm asking him about who he received
directions from, I'm not offering it for the truth of the matters asserted to but
to explain your behavior in going to this resdence.

The Court: Okay.

(Proceedings returned to open court before the jury asfollows:)

Q. (By [The Prosecutor]) Okay. Detective Gage, the next question I’m going to ask
will involve who you received directions from to go to aresdence on 21t in
the City of S. Louis and in asking the question, I'm not offering the truth of
what you were told -- I'm not offering the testimony for the truth of the
meatters asserted but Smply to explain your conduct from driving from the
University City police station to the residence on 21t Street in & Louis
City. Do you understand that?

A. Yes

Q. (By [The Prosecutor]) Do you recall where you went?

A. Yes
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> O

> O

> O

> O

> O

To avacant apartment at 3306 21st Street?

. Yes.

Had you ever been to that building in your life?

No.

To your knowledge or belief had Detective Siscel ever been to that building
before?

No.

What was the only reason that you went from University City to this specific
building?

To recover evidence.

All right. Once you arrived at this resdence did you enter?

Yes.

Did you enter alone or with other people?

With other people.

Who were the other people with you?

Detective Siscd and Orthel Wilson.

And within this resdence did you find anything secreted?

Yes.

What did you find?

A plagtic bag that contained a handgun.
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Q. And how wasit within this building that you were able to find this plagtic bag

containing a handgun?

A. Wefound it on the direction of Orthel Wilson.

(Tr. 1470-76).

Findly, Appdlant complains about Detective Whitley’ s testimony concerning some
cash that Orthel Wilson had in his possesson. But the record again shows that no questions
were asked about any statements Orthel Wilson may have made (Tr. 1061-65).

C. NoImproper Hearsay Testimony Was Admitted

The record shows that during the testimony which he clams was improperly
admitted, Appellant mentioned his right to confront witnesses only during his objection to
Detective Gage s testimony concerning what the detectives told Appellant before his
second interview. Appellant merely raised a hearsay, not a congtitutiona, claim to the
other testimony. “A hearsay objection does not preserve condtitutiona clamsrelaing to
the same testimony.” Sate v. Parker, 886 S.W.2d 908, 925 (Mo. banc 1994).

Hearsay is an out-of-court statement offered to prove the truth of the matter
asserted. Barnett, 980 SW.2d at 306. Although hearsay statements are generdly
inadmissible, an out-of-court statement not offered for the truth of the matter asserted, but
in explanation of conduct, is not inadmissble hearsay. State v. Baker, 23 SW.3d 702, 715
(Mo. App. E.D. 2000). Out-of-court statements that explain subsequent police conduct are
admissible as supplying relevant background and continuity. State v. Dunn, 817 SW.2d

241, 243 (Mo. banc 1991). Infact, if the out-of court statement is offered to provide
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relevant background to the testimony, as opposed to the truth of the matter asserted, it is
not hearsay and isadmissble. State v. Jones, 863 S.W.2d 353, 357 (Mo. App. W.D.
1993).

Here, the State took great pains to avoid presenting testimony about any of Orthd
Wilson's out-of-court statements. The record shows that the detectives never once
repested a statement Orthel made to them. Instead, they smply testified that when they
interviewed Appellant they told him that they had talked to Orthel and had recovered the
murder weapon. With regard to the recovery of the murder weapon, the detectives testified

only that Orthel accompanied them to the vacant building where the gun was recovered.

Appdlant’ sreliance on Bruton v. United States, 391 U.S. 123 (1968), is entirely
misplaced. Bruton holds only that stlatements of co-defendants are admissible unlessthe
co-defendant is tried together with the accused, incriminates the accused in an out-of-court
satement, and declines to testify. 1d. at 135-37; see also Satev. Isa, 850 S.W.2d 876,
884 (Mo. banc 1993). Bruton does not gpply because the State did not try to dicit any of
Orthel’ s satements, and any statements that were indirectly dicited, if any, did not
implicate Appellant. See State v. Clemons, 946 S.\W.2d 206, 226-27 (Mo. banc 1997)
(holding that Bruton was not violated even though the record contained evidence that a co-
defendant made a statement when the “precise contents’ of that statement were not
admitted, the jury did not hear or read the statement, and the State asked no questions

eiciting from any witness detalls of what the co-defendant said).
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Appelant, rlying on State v. Valentine, 587 S.W.2d 859 (Mo. banc 1979), and
related cases, damsthat this testimony congtituted “inferentid hearsay” implicating
Appdlant inthe crime. The Valentine line of cases hold that the State may not set up
circumstances through awitness s tesimony that invites the jury to infer that someone else
has identified the defendant as the perpetrator of the crime. State v. Valentine, 646
SW.2d 729 (Mo. banc 1983). Consequently, testimony that, by inference, suggests that
the defendant was identified by the victim, an accomplice, or some third party, violatesthe
hearsay ruleif it is offered for itstruth. Valentine, 587 S.W.2d at 861-62.

Here, the detectives testimony did not violate the “inferentid hearsay” rule because
the testimony was not offered for its truth and it set up no circumstances suggesting that
Appdlant committed the crime. If, for example, the detectives had testified that they
arested Appdlant for murder immediately after talking with Orthel, then Appellant would
have the makings of an “inferentid hearsay” clam. Instead, the detectives smply testified
that after they talked to Orthdl, they interviewed Appelant, who then confessed to the
crime.

To the extent that any of this testimony was objectionable, including the testimony
that Orthel said he had hid the murder wegpon in the vacant building, Appellant was not
prejudiced. Thetestimony that Orthd hid the murder wegpon in the vacant building did not
implicate Appdlant, and other evidence gpart from this testimony established that the gun

the detectives recovered was, in fact, the murder weapon (Tr. 1589-91).

65



Appdlant’s generd claim of prgudice isthat this testimony was used to show that
he was involved in the crime. In other words, Appellant cdlams that this testimony implies
that Orthd told the police that Appellant was involved in the murder. The mgor obstacle to
this cdlam, however, isthat Appdlant himsdf confessed to the crime. See Clemons, 946
S\W.2d at 206 (holding that it was unnecessary to congder whether indirect testimony of a
co-defendant’ s statement was admitted because the defendant was not prejudiced because
the defendant confessed to police that he was present when the victims were murdered).

Finally, although not considered by the tria court, it would appear that evidence of
Orthel’ s statements to police, if any appear in the record, were admissible under the co-
congpirator exception to the hearsay rule. See Satev. Clay, 975 SW.2d 121, 131 (Mo.

banc 1998).
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V.

Thetrial court did not err in refusing to submit tothejury Appélant’s
proposed no-adver se-inference instruction during the penalty phase because that
instruction was not in proper, was mideading, and would have confused thejury in
that Appélant’s proposed instruction suggested to thejury that Appellant had never
testified at trial when, in fact, Appellant had testified during the guilt phase, but not
the penalty phase.

Appdlant contends that the trial court erred in refusing to give the jury his proposed
no-adverse inference indruction during the pendty phase. But thetrid court did not err in
refusing to give Appdlant’s proposed instruction because it was mideading and would have
confused the jury. Even if Appdlant’s clam is consdered under the plain error standard,
the record shows that Appellant suffered no manifest injustice in the triad court’ srefusd to
give ano adverse inference indruction. Findly, to the extent that Appelant' sclam s
preserved, the tria court’srefusd to give the instruction was harmless beyond a reasonable
doubt.

A. Appedlant’s Proposed No-Adver se-l nference Instruction

Appdlant took the stand in his own defense during the guilt phase and testified that
he did not cause anyoneto kill his ex-wife, Kimberly Cantrell (Tr. 1851). Thejury
obvioudy dishdieved this testimony and found Appdlant guilty of first-degree murder
(L.F. 481). During pendty-phase opening statements, Appellant’s counsd told the jury that

he accepted the jury’ s quilty verdict, but that he knew the jury would “understand how hard
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that must be after having argued for [Appdlant’s| innocence” (Tr. 1926). Appellant did not
testify during the penalty phase (Tr. 1936-2030). Consequently, during the penaty-phase
ingtruction conference, Appellant proposed that the jury be given the following no-adverse
inference indruction:

Under the law, a defendant has the right not to testify. No presumption may be

raised and no inference of any kind may be drawn from the fact that the defendant did

not testify.
(L.F. 492). Thetria court noted that Appellant’s proposed instruction was Smply a
modification of the guilt-phase no-adverse inference ingtruction (MAI-CR3d 308.14) and
concluded that thisinstruction gpplied only to the guilt phase (Tr.1988-89). Asaresult, the
trid court refused Appellant’s proposed ingtruction.

Nothing in the record shows that Appellant made the trid court avare of either MAI-
CR3d 313.30A, Notes on Use 4, which specifically provides that certain guilt-phase
ingtructions, including the no-adverse-inference ingtruction (MAI-CR3d 308.14), may be
modified and used during the pendty phase, or this Court’s decisonsin Sate v. Storey,
986 S.W.2d 462 (Mo. banc 1999) or State v. Mayes, 63 SW.3d 615 (Mo. banc 2002),
both of which hold that a modified no-adverse-inference ingruction should be given during
the penalty phase, if the defendant requestsit. This Court’s opinionsin both cases were
handed down before Appellant’s case went to trial. But Appellant’s counsel did cite both of
these cases in his motion for new trid filed only twenty-five days after the penaty-phase

instruction conference (L.F. 10, 561-63).
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B. Appellant’s Proposed I nstruction Was I mproperly Worded

Appdlant, relying on Storey and Mayes, contends that the tria court erred in not
giving his proposed ingtruction and that this error was not harmless. Appellant, however,
falsto address an issue expresdy left unresolved by this Court: Whether his proposed
instruction was properly worded. The wording of the pendty-phase no-adverse inference
ingruction was not an issuein Storey. Storey, 986 SW.2d at 464 (“ The State concedes
that the modified ingruction was an accurate statement fothelaw ... .”). Andin Mayes,
this Court expresdy stated that it was not considering the propriety of the no-adverse-
inference ingtructions the defendant offered in that case:

Because, on gpped, the State does not raise any issue as to the wording of the

offered ingructions, but argues only that it was not prgudicid to refuse to give an

adverse inference ingtruction in the pendty phase, the Court does not address the
propriety of the wording of ether aternative indruction offered by Defendant.
Mayes, 63S.W.3d at 634 n.8.

As mentioned above, certain guilt-phase ingtructions, including the no-adverse
inference ingruction (MAI-CR3d 308.14), may be modified and given to the jury during
the pendty phase upon the defendant’ srequest. MAI-CR3d 313.30A, Noteson Use4. But
this note contains a cautionary statement that “[i]f any such ingtructions are appropriate,
they should be modified to properly reflect the law and circumstances asthey exist inthe
second stage proceedings.” 1d. Thewording of Appdlant’s proposed ingruction falled to

properly reflect the circumstances that existed in this case.
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Appdlant’s proposed ingruction expresdy tdls the jury that it may make no
presumption or draw any adverse inference “from the fact that the defendant did not
testify.” The problem isthat Appdlant did testify before the jury during the guilt phase.
The wording of Appellant’s proposed ingtruction was at best vague and incomplete. This
ingruction would have likely confused the jury by tdling them that it could draw no
inference from the fact that Appd lant did not testify when the jury knew that he had dready
testified before them. Without some direct reference to the fact that Appellant had aright
not to testify during the penaty phase and that the jury may not draw any inference asto
punishment, Appdlant’s proposed ingruction would have only confused and mided the
jury.

This confuson would have only been compounded consdering the other penalty-
phase ingtructions the jury was given. Ingtruction No. 18, patterned after MAI-CR3d
313.41A, told the jury that in deciding whether the facts and circumstances in aggravation
of punishment as awhole warrant impodtion of a degth sentence, it “may congder dl of the
evidence presented in both the guilty [Sc] and punishment stages of trid” (L.F.486).
Instruction No. 19, patterned after MAI-CR3d 313.44A, told the jury that in determining
whether the facts and crcumstances in mitigation of punishment outweigh thosein
aggravation of punishment, it “may condder dl of the evidence presented in both the guilt
and punishment stages of trid” (L.F.487). Instruction No. 20, patterned after MAI-CR3d
313.46A, told the jury that it “must consder all the evidence in deciding whether to assess

and declare the punishment at death” (L.F.488) (emphasis added). Instruction No. 21,
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patterned after MAI-CR3d 313.48A, told the jury that in considering the punishments of
ether degth or life imprisonment without parole, it must consder “dl of the evidence and
ingructions of law givento” it (L.F.489).

Potentia juror confusion would have resulted because the jury was repestedly
indructed to consder dl the evidence from both the guilt and punishment phasesin
assessng punishment. Thiswould have induded the testimony Appellant gave in the guilt
phase. Yet, Appdlant’s proposed instruction would have told the jury that it may not draw
any inference from the fact that Appelant did not testify. Not only was this factudly
incorrect because Appelant did testify, it was dso an improper satement of the law
because the jury was permitted to consider Appellant’s guilt-phase testimony as evidence in
both aggravation and mitigation of punishment.

Because the wording of the penalty-phase no-adverse inference instruction would
have potentidly confused and mided the jury, the trid court did not clearly err in refusng
to give the ingruction. Jury ingtructions should not be confusing, mideading, or
ambiguous. See State v. Levesque, 871 SW.2d 87, 90 (Mo. App. E.D. 1994). If a
proffered indruction is “improper because [it] is confusing or incorrect, the trid court is
fully judtified in refusng’ to giveit. Satev. Healey, 562 S\W.2d 118, 131 (Mo. App. St
L.D. 1978). A trid court does not commit error by rgecting an ingtruction that either
misstates the law or would have confused the jury. Sate v. Derenzy, 89 SW.3d 472, 475

(Mo. banc 2002) (holding that the trid court did not err in refusing the defendant’s
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proposed lesser-included offense ingtruction that did not accurately describe the charged
offense); see also State v. Parkhurst, 845 SW.2d 31, 37 (Mo. banc 1992).

Findly, thetrid court’s stated reason for refusing Appdlant’s proposed ingtruction,
which was contrary to this Court’s holdingsin Storey and Mayes, was inconsequentid. If
the trid court was correct in refusng the ingtruction for any reason, it’sruling will be
upheld. See State v. White, 936 SW.2d 793, 794 (Mo. banc 1997). “Thisistrue even if
the reason stated was inadequate or incorrect.” |d. Here, thetria court’ s rgection of
Appdlant’s proposed instruction was proper because, as demonstrated above, that
ingtruction inaccurately stated the law and would have potentialy confused and mided the
jury.

C. Failing To Correct The Proposed Instruction Was Not Plain Error

“Appdlant’ sfailure to submit a correct instruction under these circumstances
renders his clam([] of error unpreserved. He has therefore waived Rule 28.03 review of
[thig] point.” Derenzy, 89 SW.3d at 475. Consequently, “Appdlant’sfallure to submit a
correct ingtruction waived dl but plain error review of [thig] point.” 1d. a 474. Thetria
court’sfallure to correct Appdlant’ singtruction and submit the corrected version to the
jury did not condtitute plain error.

1. Standard of Review

“Ingructiond error seldom risesto the levd of plain error.” Sate v. Wright, 30

S\W.3d 906, 912 (Mo. App. E.D. 2000). For instructiona error to be plain error, the

defendant must show more than mere prgudice; he must “establish that the trid court has
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so misdirected or failed to ingtruct the jury that it is apparent to the appelate court that the
ingructiond error affected the jury’ sverdict.” Wright, 30 SW.3d at 912.
2. Appellant Suffered No Manifest I njustice

The defendant has the option of requesting that the no-adverse-inference ingtruction
be submitted to the jury. “[W]hen a defendant does not testify in the pendty phase of a
capitd murder trid, the court must give a‘ no-adverse-inference’ ingruction if the
defendant so requests.” Storey, 986 SW.2d at 464; see also MAI-CR3d 308.14, Notes on
Use 2. “Defendants have aright to the no-adverse-inference instruction, upon request.
Theingruction is not mandatory.” Knese v. State, 85 S.W.3d 628, 634 (Mo. banc 2002)
(emphagsin origind) (citation omitted). The fact that thisingtruction is optiond, militates
agang afinding that Appelant suffered manifest injustice by the trid court’ sfailureto
correct his erroneous ingtruction and submit a correct version to the jury. In Knese, an
ineffective assstance of counsd case, this Court held that counsel made a reasonable tria
drategy decision not to request the no-adverse-inference ingtruction during the guilt phase
of acapitd murder case “given the extensve confessons admitted at trid.” 1d.

In addition, the MAI-CR does not provide the wording of the instruction to be given
in the pendty phase of a capitd murder trid when the defendant has testified in the guilt
phase. It Ssmply provides that the general no-adverse-inference ingtruction (MAI-CR3d
308.14) be modified “to properly reflect the law and circumstances as they exist in the
second stage proceedings.” MAI-CR3d 313.30A, Notes on Use 4. Because the instruction

isgiven only if the defendant requestsiit, it isincumbent on the defendant to prepare a
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properly worded instruction and submit it to the court. Moreover, because the wording of
the ingtruction must “properly reflect the law and circumstances’ asthey exist during the
pendty phase, the wording of the ingtruction may vary depending on the circumstances. It
should be the defendant’ s responsibility to ensure that the wording is proper in any
particular case. It should not be the trid court’s primary respongbility to draft a properly
worded ingtruction or to correct an erroneous instruction submitted by the defendant.

Appdlant suffered no manifest injustice, because the failure to give a no-adverse-
inference ingruction during the pendty phase did not affect the jury’ s verdict under the
circumstances of this case. Appelant took the stand during the guilt phase and denied
having anything to do with the murder of his ex-wife (Tr.1851,1868-69). In addition, he
presented evidence and argued during the guilt phase that his confesson to police that he
paid $1600 for his ex-wife's murder was coerced. After the jurors found Appellant guilty
of amurder despite his protestations of innocence and his claim that his confesson was
coerced, they certainly did not expect Appellant to take the stand during the pendty phase
and express remorse for his having been involved in his ex-wifeé s murder. In other words,
the jury fully expected Appellant to not testify during the penalty phase, and it would have
had no reason to draw any adverse inferences from the fact that he did not.

Indeed, for Appellant to have done so not only would have been disingenuous, sSnce
he claimed during the guilt phase that he was innocent, it would have appeared to the jury
that Appe lant would say anything to avoid respongbility for his crime and likely would

have turned the jury even more against him. Appellant recognized this potentia when his
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counsd stated during pendty-phase opening statements that he knew the jury would
understand how hard it was for Appellant and his attorneys to accept the verdict after they
had argued for Appdlant’sinnocence (Tr.1926).

Appdlant made atria-srategy decison to argue that he was innocent of the murder
charge and that his confession was coerced, rather than accepting responsihility for his
crime and asking for leniency. This decision controlled whether the jury’ s verdict was
affected by the failure to give the no-adverse-inference ingtruction. Because the jury heard
Appdlant clam he was innocent, they would have drawvn no adverse inference from the fact
that he did not testify during the pendty phase. If during the guilt phase, Appdlant had
ether not testified or had testified that he had accepted responsbility for his crime, then
Appdlant would have had a more plausble argument that the failure to give the no-adverse-
inference ingruction during the pendty phase affected the jury’ s verdict. But under the
circumgtances of this case, the fallure to give the ingtruction did not affect the jury’s
verdict.

Appdlant makes much of the fact that during pendty-phase closing arguments the
prosecutor stated that the jurors had heard nothing about Appellant expressing remorse to
anyone about his ex-wife’ smurder (Tr.2031). This statement was made immediately after
Appdlant had caled nine character witnesses, none of whom testified that Appellant had
expressed any remorse (Tr. 1937-2030). The prosecutor’ s statement in this context was

mere tautology in that the jury already understood that Appellant would not have expressed

75



remorse to anyone consdering the fact that Appe lant clamed he was innocent of the
crime.
D. Failing To Give Appdlant’sInstruction Was Harmless Error

Even if this Court holds that Appellant’ s instruction was properly worded and that he
has preserved this clam for gppellate review, the andysis outlined above dso demondtrates
that the trid court’ s failure to give the instruction was harmless beyond a reasonable doulbt.

In Storey, this Court held that “the failure to give a requested, no-adverse-inference
ingruction is subject to harmless-error review.” Sorey, 986 SW.2d 464. An otherwise
vaid conviction should not be set asde if the reviewing court may confidently say, on the
whole record, that the congtitutiona error was harmless beyond a reasonable doubt. See
Sate v. Duncan, 945 S.W.2d 643, 649 (Mo. App. S.D. 1997); Chapman v. California,
386 U.S. 18, 24 (1967). In determining whether error is harmless, this Court should
consder the circumstances of the error and the qudity of the evidence in support of the
verdict. State v. Samuels, 965 SW.2d 913, 920 (Mo. App. W.D. 1998).

Although in both Storey and Mayes this Court held that the failure to give the no-
adverse-inference ingtruction during the pendty phase was not harmless error, Appdlant’s
caseisdiginguishable. In both Storey and Mayes, the jury did not hear the defendants
tedtify during the guilt phase. Although the Mayes court, in describing the factsin the
Sorey, sated that the defendant in that case had tetified in the guilt phase, thisisan
incomplete description of the circumstancesin Sorey. While the defendant in Storey did
testify in the guilt phase of hisorigina 1991 trid, this Court’ s decison regarding the
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falure to give the no-adverse-inference ingtruction during the pendty phase involved only
the 1997 retrid of the defendant’ s pendlty phase. Sorey, 986 SW.2d at 463-64. Inthe
pendty-phase retrid, the defendant did not testify and the jury heard no testimony from
Appelant’s guilt-phase testimony in hisorigina 1991 trid. 1d.

As mentioned above, the circumstances of the court’ sfallure to give the ingtruction
in this case shows that Appelant was not prgudiced. Again, Appellant testified during the
guilt phase and clamed that his confession was coerced and that he was innocent of the
crime. Thejury had no expectation of hearing Appellant testify in the pendty phase that he
was remorseful for his crime because Appe lant had dready told the jury he was innocent.
The jury could not have drawn any adverse inference from Appelant’ sfalure to testify in
the pendty phase, because they knew Appelant beieved he was innocent. Infact,
Appdlant’s case would have likely been adversdly affected if he had testified during the
pendty phase and expressed remorse for a crime that he clamed he did not commit.
Moreover, the giving of the no-adverse-inference ingtruction during the pendty phase
would have only highlighted the fact that Appellant had not testified during the pendty
phase and would have only reminded the jury of Appelant’s guilt-phase testimony and that
an adverse inference that could be drawn from his failure to testify during the penalty phase,
even though they would have been ingtructed not to draw any such inferences.

The record aso contains strong evidence of Appelant’sguilt. Although the jury
found only one gatutory aggravating circumstance, that finding was supported not only with

evidence linking Appdlant with Orthel Wilson, who was identified as being a the victim's
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gpartment near the time she was killed, but aso Appelant’s confession to police in which
he admitted that he had paid someone to have his ex-wife murdered.

Finally, the record aso shows that during voir dire, the veniremembers were
informed that they could not consder Appd lant’s fallure to testify in deciding the case
(Tr.833-43).

Courts in other states have held that the failure to give a no-adverse-inference
ingtruction under circumstances Smilar to the onesin Appellant’ s case can condtitute
harmless error.

In Breathard v. State, 767 SW.2d 423 (Tex. Crim. App. 1989), the defendant
testified during the guilt phase of his cgpitd murder trid and denied his complicity in the
murders with which he was charged. Id. at 426. Although the defendant did not testify
during the pendty or punishment phase, the trid court refused to give the jury a no-adverse-
inference ingtruction concerning Appdlant’ s failure to testify during the punishment phase.

Id. a 431. The court noted that “[t]he right to a‘no-adverse-inference’ indruction is
rooted in ajury’s natura tendency to assume that the decison not to testify semsfrom a
defendant having something to hide. Id. at 432; see also Carter v. Kentucky, 450 U.S. 288,
302-04 (1981). The court concluded that the error was harmless because the jury, having
heard the defendant testify during the guilt phase, would not have expected him to testify
during the punishment phase:

By tedtifying during guilt/innocence, the jury heard numerous things from the

gopdlant. In addition, the State presented no evidence at the punishment phase.
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Thus, gppdlant was not placed in a posgition where the jury would expect him to

counter factua assertions made by the State. In fact, if the jury was to draw any

improper inference from afailure to present a case, it would have been made againgt

the State. Appellant did, however, cal Sx witnesses. Limited to the unusud factud

setting of this case, we find that the trid judge s error in faling to give a“no-

adverse-inference” ingruction was, beyond a reasonable doubt, harmless.
Breathard, 767 SW.2d at 432-33. The Fifth Circuit, which consdered thisissue after the
defendant in Breathard appealed afederd digtrict court’ s denid of his application for a
writ of habeas corpus, held that the trid court’ s fallure to give the instruction was harmless,
See Breathard v. Johnson, 177 F.3d 340, 350 (CA5 1999).

The same andlyss gpplieshere. Thejury did not expect Appellant to testify during
the pendty phase when he tetified during the guilt phase that he was innocent of the crime.
Moreover, the State presented only two victim-impact witnesses, the victim's Sster and
brother, during the pendty phase, and their testimony spanned only seven transcript pages
(Tr. 1930-36). These two witnesses made no factual assertions that the jury would have
expected Appellant to refute. In fact, Appellant asked only two cross-examination
questions of one witness and did not even cross-examine the other one (Tr.1933,1936).
Appellant, on the other hand, presented nine character witnesses and showed the jury a
video about Potos Correctional Center (Tr.1937-85). See also Burnsv. Sate, 699 So.2d
646, 652 (FHa. 1997) (holding that the failure to give a no-adverse-inference instruction

during a pendty-phase only retrid of defendant’ s capitd murder case was harmless error);

79



James v. Commonwealth, 679 SW.2d 238, 240 (Ky. 1984) (holding that the faillure to give
ano-adverse inference ingtruction during the penaty phase of the trid was harmless
because of the overwhelming evidence of guilt).

To the extent that Appdlant’s claim of error under this point was preserved, the trid
court’ sfallure to give a no-adverse-inference instruction during the penalty phase was

harmless error.

80



VI.

Thetrial court did not err in submitting Ingtruction No. 17 (Satutory
aggravating circumstances) to thejury or sentencing Appellant to death because the
record contains sufficient evidence from which a reasonable juror could find that
the State proved the statutory aggravating circumstance found by thejury in that the
record contains sufficient evidence independent of Appellant’s confession to prove
that Appédlant hired Orthel Wilson or someone named “Michad” to kill the victim.

Appdlant contends that the statutory aggravating circumstance found by the jury was
unsupported by sufficient evidence. Appellant daimsthat his confesson was the only
evidence supporting that aggravating circumstance. Consequently, Appellant urges this
Court to adopt amodified “corpus ddicti” rule requiring that a statutory aggravating
circumstance be proved by evidence independent of a defendant’ s extra-judicid Statements.
This Court need not consider Appd lant’ s request for such arule, because the record
contains sufficient evidence independent of Appellant’s confession that he hired Orthel
Wilson to kill the victim.

A. Standard of Review

When a defendant chalenges the sufficiency of the evidence to support a satutory
aggravating circumstance, the test is wether areasonable juror could reasonably find from
the evidence that the proposition advanced is true beyond areasonable doubt. See Clay,
975 SW.2d at 145; Sate v. Kinder, 942 SW.2d 313, 332 (Mo. banc 1996). In reviewing

chdlenges to the sufficiency of evidence under these circumstances, “this Court accepts as
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true dl evidence favorable to the state, including dl favorable inferences drawn form the
evidence” Kinder, 942 SW.2d at 332.
B. TheRecord Supports The Aggravating Circumstance

The jury found the following satutory aggravating circumstance beyond a reasonable
doubt: “Whether the defendant hired Orthell Wilson and/or a person known only as
Michadl to murder Kimberly Cantrdl” (L.F.494). Although the only evidence that
Appelant hired a person named “Michad” to kill his ex-wife came from Appdlant’s
confession, the record contains sufficient evidence independent of that confesson that
Appellant hired Orthel Wilson to kill the victim.

Appdllant does not contend that there was insufficient evidence in the record for a
reasonable juror to find this statutory aggravating circumstance beyond a reasonable doubt.
Indeed, Appelant confessed that he not only hired someone named “Michadl” to kill his ex-
wife, but that Orthel Wilson wasinvolved in the murder and approached Appellant wanting
to get paid for committing the crime.

Appdlant arguesingtead that his confession is the only evidence that proves this
aggravating circumstance. This assertion, however, isSmply incorrect. The record
contains sufficient evidence independent of that confesson to establish the “ corpus
ddecti,” assuming that proof of oneis necessary, of the Statutory aggravating circumstance
the jury found in this case.

Hughie Wilson, Orthd’s brother, tetified that during the Spring or Summer of

2000, Appdllant asked Hughie if he knew where he could get a“throwaway” gun or “burn,”
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which isagun that is used once and thrown away (Tr.1619,1651-52). Hughie, who aso had
worked for Appellant at the gpartment complex, lived in the apartment before his brother
Orthel moved there in June 2000 (Tr.1600,1604).

On or about August 7, 2000, Hughie was viditing his brother Orthel at the PAm
Street gpartment (Tr.1612). While there, Hughie saw a .38 cdiber handgun sitting on a
tablein Orthel’ s bedroom (Tr.1612-14). This gun looked smilar to the gun that was used
to kill the victim (Tr.1615). Appelant and Orthel were in the room with the gun when
Hughie arrived (Tr.1613-14). After Hughie entered the room, Appdlant told Orthed to put
the gun away, which he did (Tr.1614).

During August 2000, Orthel lived in the PAm Street gpartment with Donnell Watson
(Tr.2421). Mr. Watson testified that on August 21, 2000, Appellant visited Orthel at the
gpartment sometime after 8 p.m. (Tr.1428). The next day (August 22, 2000), Mr. Watson
drove Orthd their place of employment (Tr.1424,1430). After work, Orthel asked Mr.
Watson to drop him off a Midland and Olive, which was 200 to 300 yards from the
victim's gpartment (Tr.1436,1279). Mr. Watson dropped Orthel off at that intersection at
4:30 p.m. (Tr.1438).

Mr. Watson said that Orthel returned home at 7:30 p.m. looking swesaty (Tr.1439-
40). At 8 p.m., or shortly theresfter, Appellant came to the apartment to see Orthel
(Tr.1440-46). Orthel’ s voice was raised while he talked to Appellant (Tr.1446-47). On
August 24, 2003, while Orthe and Mr. Watson were watching the loca evening news,

Orthel stopped their conversation in mid-sentence and turned his attention toward a
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televison report about an incident in Univergity City (Tr.1448-49). Mr. Watson said that
Orthel became very nervous and started swesting after watching that story (Tr.1448-49).
C. The State Proved The*“ Corpus Ddlicti”

Assuming, for the sake of argument, that the corpus delecti of a statutory aggravating
circumstance must be established independent of a defendant’ s confession, the record here,
contrary to Appellant’s clam, contains such proof.

Generdly, out-of-court confessions are not admissible unless they are corroborated
by evidence showing the corpus ddlicti of the crime. See Satev. Fears, 803 S.W.2d 605,
608 (Mo. banc 1991); State v. Benton, 812 SW.2d 736, 740 (Mo. App. W.D. 1991). “The
corpus ddicti congsts of two eements. ‘(1) proof, direct or circumstantid, thet the
specific loss or injury occurred, and (2) someone' s crimindity as the cause of the loss or
injury.”” Benton, 812 SW.2d at 740, quoting State v. Friesen, 725 SW.2d 638, 639 (Mo.
App. W.D. 1987). “Full proof of the corpus delicti independent of [a] defendant’s
extrgudicid confesson isnot required.” State v. Garrett, 829 SW.2d 622, 626 (Mo.

App. SD. 1992). “If thereis evidence of corroborating circumstances independent of the
confession, which tends to prove the offense by confirming metters related in the

confession, both the corroborating circumstances and the confession may be considered in
determining whether or not the corpus ddlicti has been established.” State v. Evans, 992
SW.2d 275,285 (Mo. App. S.D. 1999). “Only dight corroborating facts’ are necessary to

establish the corpus ddlicti. 1d.
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Here, the record contains more than “dight corroborating facts’ to prove the corpus
ddecti of the Satutory aggravating circumstance independent of Appdlant’s confesson.
Appdlant attempted to procure a gun from Orthd’s brother afew weeks before the murder.
Orthdl, who was seen near the victim's gpartment at the time she was likely murdered,
worked for Appellant and lived rent-free in one Appellant’ s gpartments. Orthd’ s brother,
Hughie, saw agun smilar to the one used to kill the victim in Orthd’ s bedroom while
Appdlant was present gpproximeately two weeks before the murder. Orthel and Appellant
met both the evening before and immediately after the murder was committed.

Curioudy, Appdlant’ s Brief seemingly concedes that evidence independent of
Appdlant’ s confession existed to show that Appellant hired Orthel Wilson to kill his ex-
wife. In Point XI of his Brief, Appelant complains about the trid court’ s refusal to grant
him a continuance to locate a witness to impeach or rebut the testimony of “Donnell
Watson, through whom the state attempted to link Orthel and [Appdlant] in aplot to kill
[thevictim].” Appdlant’sBrief, p.124. If, as Appelant clamsin this Point, the State
presented no evidence independent of Appd lant’s confession showing that he had hired
Orthe Wilson to kill the victim, then why is he arguing in Point XI that a continuance was
necessary S0 he could locate a witness to impeach Mr. Watson' s testimony linking
Appelant and Orthd Wilson?

Because the basic premise of Appellant’s claim, that the State presented no evidence
other than Appdlant’s confesson to prove the statutory aggravating circumstance, is

incorrect, this Court should regject that claim. Moreover, the record contains sufficient
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evidence from which the jury could find the statutory aggravating circumstance beyond a
reasonable doubt. Findly, to the extent that the State must prove the corpus ddlicti of a
datutory aggravating circumstance independent of a defendant’ s confession, the State

carried its burden here.
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VII.

Thetrial court did not plainly err or abuseitsdiscretion in allowing evidence
that Appéllant had failed to plead guilty and accept the State' s plea bargain in the
criminal non-support case because thiswas not inadmissible evidence of prior
uncharged crimes or bad actsin that the charge and his subsequent failureto plead
guilty was evidence of his motive to commit the murder, and refusing to plead guilty
or accept a pleabargain isnot a“bad act.”

Appdlant argues that the trid court abused its discretion in overruling his objections
to “repeated statements about [Appelant’ s failure to plead guilty to crimina non-support.”
Appdlant’ s Brief, p.99. The apparent thrust of Appellant’s complaint isthat this congtituted
inadmissible evidence of other crimes. Appdlant’s claim is without merit because
Appdlant’sfallure to plead guilty to the non-support charge and accept the State’' s plea
bargain was evidence of his mative to kill the victim. Also, the fallure to plead guilty is not
a“bad act” or an “uncharged crime.”

A. Standard of Review

Plain errors may be consdered in the discretion of the court when the court finds
that manifest injustice or amiscarriage of judtice has resulted therefrom. Rule 30.20. The
plain error rule should be used sparingly and does not judtify areview of every dleged trid
error that has not been properly preserved for appdllate review. Satev. Hibler, 21 SW.3d

87,96 (Mo. App. W.D. 2000). A plain error isone that “must impact so substantialy upon
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the rights of the defendant that manifest injustice or amiscarriage of justice will result if
uncorrected.” Satev. Driscoll, 711 SW.2d 512, 515 (Mo. banc 1986).

Moreover, thetrid court is vested with broad discretion to admit and exclude
evidence a trid. A tria court will be found to have abused its discretion only when aruling
is“clearly againg the logic and circumstances before the court and is so arbitrary and
unreasonable as to shock the sense of justice and indicate alack of careful consderation; if
reasonable persons can differ about the propriety of the action taken by the trid court, then
it cannot be said that the tria court abused its discretion.” State v. Brown, 939 SW.2d
882, 883-84 (Mo. banc 1997). On direct appedl, this Court reviewsthe trid court “for
pregjudice, not mere error, and will reverse only if the error was so prejudicid that it
deprived the defendant of afar trid.” State v. Morrow, 968 S.W.2d 100, 106 (Mo. banc
1998).

B. TheEvidence Relating To Appellant’s Non-Support Charge

The State argued that part of Appelant’s motive for having his ex-wife killed was to
avoid the prospect of accepting a plea bargain that would have required him to pay alump-
sum and increased monthly child-support payments to cover his arrearage (Tr.1881). To
support its theory, the State offered evidence that Appelant had been charged with criminal
non-support (Tr.1665-70). Appd lant apparently concedes that the fact that he was charged
was relevant evidence, but contends that evidence that Appellant had not pleaded guilty or

accepted the State’' s plea bargain was not. Appdllant’s Brief, p.101-02.
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During trid, the State offered evidence that Appellant had been offered aplea
bargain in the non-support case of a suspended imposition of sentence and five years
probation under the conditions that he make alump-sum payment of $1500 and that his
child support payment be increased to $500 per month to cover his arrearage (Tr.1687-88).
The evidence aso showed that a scheduling conference, or court appearance, was scheduled
for August 25, 2000 (Tr.1673-74). In hisbrief, Appelant specifically complains about
testimony that he did not plead guilty to the non-support charge at the August 25 court
appearance, and, by inference, had not accepted the State' s plea offer.

The problem with Appelant’s clam is that the grounds on which he objected at trid
are not the same grounds he has advanced on apped.:

Q. But he did not take that offer on August the 25th.

[Appdlant’s Counsdl]: Object. Mr. Edwards was arrested and busy fighting for his

lifeat -- a that point, being cdled in for questioning.

The Court: Overruled.

Q. (By [The Prosecutor]) Again on August 25th, the date that Douglas Richards and
you both agreed, if it was going to be apleato an SIS, fifteen hundred dollars
paid at the time and five hundred dollars a month, every month theresfter for
gxty consecutive months, on August — you' ve dready seen amemo, it was
continued from that date; is that correct?

A. Yes
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Q. So, again, on that date, August 25th, and Mr. Edwards was not in custody that
date, August 25th of 2000, even though his lawyer had previoudy said to you,
when he came to court, Kimber Edwards came to court on August 25th of
2000 he did not plead guilty?

A. No.

Q. Hedid not plead guilty?

A. Hedid not.

[Appelant’s Counsdl]: Your Honor, I'm going to object. Thereisalot of things
wrong with the question. OneisMr. Sdd hasjust stated that there were --
was an agreement by the attorneys and by Mr. Edwards attorney that this
might be a plea and that was documented in some of the exhibits also.

The Court: What'sthe legd objection?

[Appdlant’s Counsdl]: Lega objection thisis beyond the scope of cross and that
there are factua inaccuracies in the question.

The Court: Overruled.

A. No, hedid not plead.

Q. (By [The Prosecutor]) Even though the offer was dill available to him?

A. Yes, the offer was il available to him on that date.

(Tr.1705-07).
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Aside from the fact that counsdl objected substantialy after the question was asked,
Appdlant failed to preserve his claim on yet another ground. His motion for new trid
assarts aclam of error with respect to a different question than the one identified in his
brief:
The Court erred in alowing the State, over defense objections, to repeatedly ask
witness Andrew Lange to speculate as to possible consegquences to Kimber Edwards
were Mr. Edwards to enter and default on a proposed plea agreement in the criminal
non-support case.
(L.F.549). On apped, Appdlant complains only that the trid court alowed evidence that
Appdlant had not pleaded guilty.
C. Failing To Plead Guilty Was Evidence of Mative
Whether preserved or not, Appelant’s clam has no merit. Appdlant’s argument that
thisisinadmissible evidence of “other crimes’ isincorrect. The Missouri Supreme Court
has expresdy recognized the use of “other crimes’ when related to proof of the eements
of the crime charged. Satev. Skillicorn, 944 SW.2d 877, 887 (Mo. banc 1997); See also
Sate v. Kenley, 693 SW.2d 79, 81-82 (Mo. banc 1985). “Conduct before and after the
commission of the charged crime is rlevant where it relates to the dements of the charged
caime” 1d. Thisisespecidly true when the evidence reates to the mensrea of the crime
charged. Id.
Although the fact that Appellant was charged with non-support was relevant, it was

not conclusive proof of motive. Without a showing that the non-support case was il
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pending, the evidence of motive related to that case isweaker. Moreover, other evidence
showed that Appellant had filed multiple actions to lower his child support payments
(Tr.1327-32). Hisfailureto plead guilty and to agree to pay $1500 and to permit an
increase in his monthly child support to cover his arrearage is congstent with his efforts to
avoid paying child support. Refusing to plead guilty and choosing to murder his ex-wife
accomplished thisgod.
D. FailureTo Plead Guilty Or To Accept A PleaBargain IsNot A “Bad Act”
In addition, Appellant’ s refusdl to plead guilty to acrimind charge is not evidence of
bad acts or “prior uncharged crimes.”  Although this evidentiary doctrine is not grictly
limited to evidence of crimind acts, neither doesiit apply to dl possible evidence
concerning a defendant:
[A]lthough the term “crime’ is used, neither aprior conviction nor achargeis
required; the principles cover any wrongdoing that could have been the subject of a
crimina charge and probably covers other wrongful acts and conduct to the extent
that it conveys to the jury the type of preudice that accompanies a disclosure
that the defendant has engaged in criminal conduct.
Sate v. Sadek, 835 SW.2d 308, 313 n.1 (Mo. banc 1992) (Thomas, J., concurring)
(emphasis added); see also Sate v. Cole, 887 SW.2d 712, 714 n.2 (Mo. App. E.D. 1994).
In State v. Bernard, 849 SW.2d 10 (Mo. banc 1993), this Court confirmed that the
goplication of the rule on evidence of other crimes required, a the very least, awrongful

act by the defendant:
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The generd rule concerning the admission of uncharged crimes, wrongs, or actsis
that evidence of prior uncharged misconduct isinadmissible for the purpose of
showing the propengty of the defendant to commit such crimes.

Id. at 13 (emphasis added; citation omitted).

The principa danger of evidence of other crimes and uncharged misconduct—and the
reason for more dringent limitations upon its admissbility—is the tendency of such
evidenceto raise “alegdly spurious presumption of guilt in the minds of the jurors” State
V. Reese, 274 SW.2d 304, 307 (Mo. 1954); see also Bernard, 849 SW.2d at 16. Inthe
relaivey rare ingances in which the rule on evidence of other crimes has been gpplied to
noncrimina conduct, the actsin question have generdly been “misconduct” or “bad acts’
that could lead the jurorsto infer that the defendant was likely to commit crimes. In other
cases, courts have not applied the evidence of other crimes doctrine to acts that were not
criminal because they were not misconduct or because no such inference of propensity
exised. Appdlant’sfailure to plead guilty to the non-support charge was not, by any
definition, either an uncharged crime, “misconduct,” or awrongful act. Evidence that
Appdlant did not plead guilty certainly did not in any way suggest that he had a propensity
to commit crimind offenses, especidly firs-degree murder.

E. The Evidence Was L ogically and L egally Relevant

Applying generd principles of relevance of evidence, thetriad court did not abuse its

discretion in admitting evidence that Appelant had not pleaded guilty or accepted the

State’ spleabargain. “Evidenceisrdevant if it tendsto prove or disprove afact inissue, or
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if it corroborates evidence that is relevant and bears on aprincipd issue” State v. Malone,
951 SW.2d 725, 730-31 (Mo. App. W.D. 1997) (citation omitted). The evidencein this
case meetsthat test.

Evenif thelegd principles governing evidence of other crimes were gpplicable to
this evidence, contrary to the principles and authorities discussed above, Appelant’ srefusal
to plead guilty and accept a plea bargain requiring him to pay large sumswas a <o logicdly
and legdly rdevant as defined in Sate v. Bernard. This evidence had “some legitimate
tendency to establish directly the accused’ s guilt of the charges for which heison trid.”
Bernard, 849 SW.2d a 13. Since this evidence in no way suggested that appellant had a
propendty to commit crimes, especidly violent ones, “its probative effect outweigh[ed] its

prejudicid vaue” Id.
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VIII.

Thetrial court did not abuseitsdiscretion in refusing to declare a mistrial
because a detective testified that Appellant said that the murder was none of his
business and that he had nothing to do with it in that Appellant waived hisright for
appellaterelief by only requesting a mistrial, the State’ sfailure to disclose this
statement during discovery was properly remedied by the giving of a curative
ingtruction, and Appellant was not pregudiced by thistestimony.

Appdlant argues that the trid court abused its discretion in refusing to declare a
mistrid based on the State' s dleged fallure to disclose one statement Appellant made to
the police after they arrived a his house during the early morning hours of August 24,

2000.
A. Standard of Review

The declaration of amigtrid isadrastic remedy which should only be employed in
the most extraordinary circumstances. State v. Sdebottom, 753 S\W.2d 915, 919-20 (Mo.
banc 1988); State v. Drewel, 835 SW.2d 494, 498 (Mo. App. E.D. 1992). Because the
tria court isin abetter position than an gppdlate court to evduate the prgjudicia effect of
the incident giving rise to the mistrial request, this Court' s review extends only to
determining whether, as a matter of law, the trid court abused its discretion in refusing to
declareamidria. Satev. Young, 701 SW.2d 429, 434 (Mo. banc 1985). “Appellate

courts are loath to reverse judgments for failure to declare amidtrid unlessthey are
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convinced the trid court abused its discretion as a matter of law inrefusngto doto.” State
v. Hill, 906 S\W.2d 420, 425 (Mo. App. S.D. 1995).
B. TheDiscovery Violation

During trid, Detective Brady testified that Appellant acted “nonchdant” and did not
seem distressed when he was told during the early-morning hours of August 23 that his ex-
wife had been found dead (Tr. 1189). But when Detective Brady testified during direct
examinaion that Appellant told the detective that he did not know anything about the
murder, Appelant’s counsel requested a Sdebar and dleged that the State had committed a
discovery violation:

Q. What did you say?

A. | told him | couldn’t understand how he could just Sit there and be so rdaxed and
have such a carefree atitude knowing that his ex-wife, the mother of his
daughter, was killed.

Q. Did he have any response?

A. Shook his head with asmile, said it's not his business. He had nothing to do with

it.

[Appdlant’'s Counsdl]: Thisisinformation being relayed by Detective Brady not
contained in anything disclosed by the State, not brought up. He didn't
mention it in his depodtion and it is the State’ s obligation to disclose any

statements purportedly made by Mr. Edwards and that has not been donein
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thiscase. Thisisacomplete surprise about these satements -- statements by

Detective Brady. | request amigtrid.

The Court: I'll overrule the motion for anew trid and ingruct the jury to disregard
the last statement of Detective Bradly.

[Appdlant’s Counsd]: Y our Honor, with al due respect, | don't think that curative
ingtruction solves the problem. The inflammatory effect has dready been
had.

The Court: | understand. I'll ingtruct the jury to disregard.

The Court: Thejury isingtructed to disregard the last statement of Detective Brady
regarding any words that were uttered by Mr. Edwards.

(Tr.1190-93).
C. TheTrial Court Did Not Abuse Its Discretion

Appdlant’s counse’ s refusd to accept any relief short of amidrid, prevents him
from obtaining any relief on gpped. Appdlant’s counsd statement thet a curative
ingruction was not sufficient operates to waive his clam on apped. See State v. Burch,
939 SW.2d 525, 528-29 (Mo. App. W.D. 1997) (“The prejudicia effect of a statement can
be removed by driking the statement and ingtructing the jury to disregard it”). The fact that

Appdlant did not seek any relief other than amistrid cannot aid him on gpped ; a defendant
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cannot build error into a case by not requesting lesser relief that may be more appropriate.
Satev. Thurlo, 830 S.W.2d 891, 894 (Mo. App. S.D. 1992).

“Inreviewing crimind discovery cdlams, this Court will overturn the trid court only
if it appears that the trid court abused its discretion to the extent that fundamental
unfairness to the defendant resulted.” State v. Taylor, 944 SW.2d 925, 932 (Mo. banc
1997), citing State v. Mease, 842 SW.2d 98, 108 (Mo. banc 1992).

The purpose of discovery isto permit the defendant a opportunity to preparein
advance for trial and to avoid surprise; the focus of the denid of discovery, therefore, is
whether there is areasonable likelihood that the denid of discovery affected the result of
thetrid. Mease, 842 SW.2d a 108. Failure to comply with discovery does not mandate a
reversd of aconviction, however. State v. Davis, 556 S.W.2d 45, 47 (Mo. banc 1977).
Rather, the trid court must make a determination as to the effect of the noncompliance on
the outcome of the case. 1d. The decison to impose a sanction of some sort for aparty’s
noncompliance with the discovery requests lies within the sound discretion of the trid
court. Kinder, 942 SW.2d at 338. Thetria court isin the best position to assessthe
prgudicid effect of the failure to disclose and to determine what remedy was necessary to
dleviae any unfairness. State v. Petty, 967 S.W.2d 127, 137 (Mo. App. E.D. 1998).

The actions the tria court took in this were gppropriate. Appellant suffered no
prejudice from thistestimony. Not only was this evidence congastent with Appelant’s
clam at trid (that he did not have anything to do with the murder), other evidence of a

amilar character was adduced without objection. Moments after the disputed testimony,
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Detective Brady testified without objection that Appellant stated that he did not know who
committed the murder (Tr.1194). He repeated this testimony, again without objection,
severd different times during his appearance (Tr.1212,1222-23).

Appdlant complains that the State used this testimony to portray him as uncaring
about his ex-wife' s death. But Appellant confuses two different pieces of evidence. If any
evidence portrayed Appelant as uncaring about the murder, it was the testimony about his
nonchalance or carefree attitude upon hearing the news. Appelant does not complain about
that testimony in this apped. Instead, Appdlant is complaining about testimony that he
made a statement saying that he did not have anything to do with the murder.

Thetrid court did not abuse its discretion in refusing to declare amidtria under
these circumstances. The court’s curative ingtruction was sufficient to remedy the

gtudtion. In any event, Appellant was not prejudiced by this testimony.
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IX.

Thetrial court did not plainly err in refusing to sua sponte declare a mistrial
because of statementsthe prosecutor made during voir dire and guilt- and penalty-
phase closing argumentsin that the statements either were not objectionable or
Appellant failed to prove they had a decisive effect on the outcome of thetrial.

Appdlant complains about severd statements or arguments the prosecutor made
during voir dire and in both guilt- and pendty-phase closng argument. None of these
gatements warrants plain error relief and Appdlant suffered no manifest injustice by the
trid court’ sfallure to sua sponte declare the dragtic remedy of amistrid. Moreover,
Appdlant has falled to carry his burden of showing areasonable probability that the result
of thetrid would have been different.

A. Standard of Review

Pan eror rdief isrardly gopropriate for damsinvolving dosng arguments. State
v. McDonald, 661 SW.2d 497, 506 (Mo. banc 1983). Courts are especialy reluctant to
find plain error in the contest of closing argument because the decision to object is often a
meatter of tria strategy, and without an objection and request for rdlief, the court options
are narrowed to uninvited interference with summation and a corresponding increase of
error by such intervention. Mayes, 63 SW.3d at 633; Sate v. Wise, 879 SW.2d 494, 516
(Mo. banc 1994). “[R]elief should be rardly granted on assertions of plain error to matters

contained in clogng argument, for trid srategy looms as an important consideration and
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such assartions are generdly denied without explication.” State v. Middleton, 995 S.W.2d
443, 456 (Mo. banc 1999); Clay, 975 SW.2d at 134.

Under plain error review, a conviction will be reversed for improper argument only
when it is established that the argument had a decisive effect on the outcome of the trid and
amounts to manifest injustice” Middleton, 995 SW.2d at 456. “In order for a
prosecutor’ s statements to have such a decisive effect, there must be a reasonable
probability that the verdict would have been different had the error not been committed.”
Sate v. Deck, 994 SW.2d 527, 543 (Mo. banc 1999).

B. Voir Dire

Appdlant complains about the prosecutor’ s statement that “the State would have the
burden of proving to your satisfaction unanimoudy that one or more aggravating
circumstance exists’ (Tr.370). But both the prosecutor and Appellant’s counsdl repeatedly
told the jury during voir dire, including to the group to whom the dleged misstatement was
made, that statutory aggravating circumstances must be proved beyond a reasonable doubt
(Tr.389,394,399,560-61). Moreover, the pendty-phase jury ingtructions told the jury that
it must find statutory aggravating circumstances beyond a reasonable doubt (L.F.482). To
the extent the prosecutor misstated the law, Appdlant suffered no manifest injustice.

Appdlant dso complains that the prosecutor told the jury on two occasons that the
case involved a contract killing of Appellant’s ex-wife (Tr.612,655). On both of these
occasions, however, the prosecutor was exploring pre-trid publicity and whether anyone on

the venire had heard about the case. Appd lant’s complaint hereis curious, consdering that
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his counsdl repeatedly told the jury during voir dire that the State was dleging that
Appdlant hired someone to kill his ex-wife (Tr.347-48,443,488,587,632-33,
671,677,715-16).

C. Guilt Phase

Appdlant complains that the prosecutor improperly argued victim-impact during
guilt-phase closng argument when he said that the victim’s child:

was denied the joy of having her mother seeing her while sheis going to high school

proms, the joy of having her mother help her plan her wedding, the joy of her mother

seeing her daughter grow with afamily, this child will never have that and thisis for
three hundred and fifty-one dollars a month
(Tr.1881). Inreference to the discovery of the victim's body, the prosecutor stated that the
victim's sster would “never forget it” (Tr.1885).

A prosecutor is entitled to argue matters supported by the evidence or matters that
may be reasonably inferred from the record. State v. Kreutzer, 928 S\W.2d 854, 873 (Mo.
banc 1996). A prosecutor may argue inferences fairly drawn from the evidence, even if the
inferences are not necessarily warranted. State v. Roberts, 838 S.wW.2d 126, 130 (Mo.
App. E.D. 1992). The prosecutor’s statement about the victim’s daughter not having her
mother was in reference to. Moreover, common sense suggests that the victim’s daughter
would not have her mother’ s company after the murder and that the victim’s Sster would
never forget finding her Sster dead. Neither of these arguments, to the extent either was

objectionable, had a decisve effect on the jury.
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Appdlant aso complains that the prosecutor stated that “I don’t think most peoplein
here believe that Michad actudly exigts’ (Tr.1891). But the prosecutor has theright to
argue the evidence and the reasonable inferences drawn from the evidence. State v.
Weathersby, 935 SW.2d 76, 79 (Mo. App. W.D. 1996). Arguing that “Michadl” did not
actually exist was a proper argument on the evidence and Appdlant’s credibility. Even
Appdlant’s counsd argued that his statement to police, in which he claimed that he hired
“Michadl,” was“fiction” (Tr.1908). Moreover, both the State and Appellant adduced
evidence suggesting that the police did not believe “Michad” existed (Tr.1373,1419).

Appdlant contends that the prosecutor argued facts not in evidence when he
dated: “If acontract killing is not coal reflection then there is no cooal reflection”

(Tr.1893). But this comment was made while he was arguing to the jury that Appelant was
guilty of first-degree murder because he ddliberated, or cooly reflected, before arranging
the contract.

Next, Appellant argues that the following statements involved facts not in evidence:

This (indicating) is a correctiond officer who dedls with prisonersin the course of

his profession, do you think that he's ever met a person yet who' s told him they

confessed to amurder to make it eader for hisfamily to help himsdlf out, to hdp is
family for him to confess to the murder he had no involvement in?

Ladies and gentlemen, the defendant has been proven guilty beyond a reasonable

doubt. Penitentiariesin the State of Missouri are filled with people who have been
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found guilty beyond a reasonable doubt. 1t is not an impossible burden just because

of this nonsense of—about Michagl and we couldn’t prove that he bought the checks.
(Tr.1916,1920-21). But these statements were made in response to Appellant’s counsd’s
argument that Appellant confessed to first-degree murder to protect his family, and that the
State had not proved its case beyond a reasonable doubt because it offered no proof that
Appellant cashed a check to pay for the murder (1895,1903,1907-08).

A prosecutor has consderable leeway to make retdiatory argumentsin closing.
Sate v. Middleton, 998 S.W.2d 520, 528 (Mo. banc 1999); see also Sate v. Williams,
849 SW.2d 575, 579 (Mo. App. E.D. 1993) (prosecuting attorney may go further by way
of retdiation in answering the argument of defense counsd than would be permitted in the
firg ingance). Comments made during closing argument “must be interpreted with the
entire record rather than isolation.” State v. Graham, 916 S.W.2d 434, 436 (Mo. App.
E.D. 1996). Conddered in context, the prosecutor’ s statements were not imprope.

Finaly, Appdlant clams that the prosecutor argued “uncharged conduct” when he
Stated:

And this business about Florida, he couldn’t do any of the things he said because he

wasin Florida. Was anybody offended by that? Here's aguy who hasn't paid child

support taking tripsin Horida 1t snot just atrip, he' slooking at atime share to buy

into. | guess he'd have money freed up, he wasn't going to have to be paying five

hundred dollars amonth. He was expected to give his ex-wife five hundred dollars a

month from the family budget he could be usng in the time share in Horida
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(Tr.1918). This statement was made in response to Appdlant’ s argument that he wasin
Florida on one of the dates he said he met “Michadl” and was an attack on his credibility
(Tr.1909). The statement aso pertained to Appellant’s motive to kill his ex-wife: to avoid
paying child support.

To the extent that any of these statements referred to facts outside the record, such
facts were matters of common knowledge. A prosecutor may refer to facts not before the
jury so long as those facts do not imply any specid knowledge of evidence pointing to a
defendant’ s guilt. State v. Newlon, 627 SW.2d 606, 617 (Mo. banc 1982). Prosecutor’s
may aso argue matters that are within the common knowledge of the jury. Sate v. Jones,

7 SW.3d 413, 419 (Mo. App. E.D. 1999).
D. Penalty Phase

Appdlant contends that the prosecutor commented on his failure to testify, but the
prosecutor, after hearing Appellant’ s nine pendty-phase witnesses, merely stated that
Appellant had not expressed remorse to anybody:

Ladies and gentlemen of the jury, we have just heard quite a bit about Kimber

Edwards' life both before the time of his arrest and after in terms of his contacts

with hisfamily and hisfriend. What's the one thing we haven't heard about that

Kimber Edwards has expressed to anyone, remorse. Any remorse, any sadness about

thekilling of Kimberly Cantrell and why haven’t you heard about it? Because he

hasn't obvioudy expressed it to anybody.
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(Tr.2031). Thisstatement was not acomment on Appelant’ s falure to testify during the
pendty phase, but was afair comment on whether Appellant had expressed remorse, which
was a congderation for the jury in determining punishment.

This statement was Smilar to one gpproved in State v. Tokar, 918 SW.2d 753, 769
(Mo. banc 1996), in which the prosecutor stated, “ There has been absolutely no remorse
exhibited.” The statement here was not a direct comment on Appellant’ s fallure to testify,
or an indirect comment that was caculated to draw the jury’s attention to thet fact. See
Clemons, 946 SW.2d at 228.

Appdlant contends that the prosecutor argued facts not in evidence when he said
“There is nothing worse than hiring somebody ese to do your dirty work for you. Thereis
nothing more cowardly except the third aggravator, which is killing awitness, thisisthe
worst one” (Tr.2034-35). Appdlant also complains about statements the prosecutor made
that no witnesses would testify if they feared being killed (Tr.2034-35).

In addition to hiring someone to kill another person, another statutory aggravating
circumstance submitted to the jury in this case pertained to the killing of awitness
(L.F.485). The prosecutor’s statements were proper argument regarding the existence of
both these circumstance and the punishment that should be impaosed if the jury found the
existence of either one.

Next, Appellant complains that the prosecutor attempted to change “ mitigatorsinto
aggravators’ when he discussed Appdlant’ s lifestyle (Tr.2037). But this statement

pertained to the appropriate punishment and smply told the jury that Appellant had no
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excuse for his actions, and that his lifestyle suggested that he had no reason to have the

victim killed over child-support payments that he did not want to pay (Tr.2037-38).
Findly, Appelant contends the prosecutor referred to matters outside the record

when he stated:
He has put everyone in this courtroom through aterrible, terrible experience that no
one should ever have had to experience, you included, but if there is one personin
this courtroom who is guilty, it's this man stting here and if you look &t this case
and you look at the Sgnificance of what he did, again, coldly, dispassonately, a
business like decison aout money, this woman is going to cost me alot of money,
and | don’'t want to pay it, well, you know what, most people who don't like paying
other peopl€' s debts that they owe, most father’ s in their divorce cases don't enjoy
child support, but you know they do it becauseit’ s the right thing to do and if they
lovethar child, they redly doit. Thislove of Erica, this child he wouldn't even
support, | don't buy it.

(Tr.2048). These statements were proper comment on the appropriate punishment

consdering Appellant’s motive for the murder. Any facts outsde the record suggested by

the prosecutor were ones of common knowledge and experience. Findly, the statement

was a proper response to Appelant’ s argument about concern for his daughter.
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X.

Thetrial court did not err in overruling Appellant’s Motion to Quash the
I nfor mation because the State isnot required to plead the statutory aggravating
circumgtancesit intend to submit in the Information in that: (1) thisprecise claim
wasrecently rgected by thisCourt in State v. Tisius; (2) neither Apprendi v. New
Jersey nor Ring v. Arizona contain such a requirement; and (3) Appellant received
pretrial notice of these circumstances accor ding to 8 565.005, RSM o 2000, which
satisfied Appédlant’s Sixth and Fourteenth Amendment rightsto beinformed of the
nature and cause of the accusation against him.

Appdlant’s attacks the indictment on the ground that the statutory aggravating
circumstances were not pleaded in the information or indictment filed againgt Appellant.
As Appdlant acknowledges, this claim was recently rgjected by this Court in State v.
Tisius, 92 SW.3d 751 (Mo. banc 2002):

The Appdlant’s contention of aviolation of Apprendi iswithout merit: pursuant to

section 565.005.1, the State gave Appellant notice that it would seek the death

pendty, and the aggravating circumstances were proved to ajury beyond a

reasonable doubt. “The maximum pendty for fird-degree murder in Missouri is

deeth, and the required presence of aggravating facts or circumstancesto result in

this sentence in no way increases this maximum pendty.”
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Id. at 766-67, quoting Sate v. Cole, 71 SW.3d 163, 171 (Mo. banc 2002). Appdlant’s
atempt to avoid this holding by relying on Bullington v. Missouri, 451 U.S. 430, 438
(1981), is unavalling.

Under § 565.005.1, RSMo 2000, the state is required to give the defendant notice
“[a]t a reasonable time before the commencement of the first stage of [a cepitd trid]” of
the gatutory aggravating circumstances thet it intends to submit in the event that the
defendant is convicted of first degree murder. The State did so in this case (L.F.40-41).
Although phrased as a chdlenge to the charging document in this case, Appedlant’sred
contention, as demongirated in his Point Relied On, is that § 565.005.1 is uncongtitutional
under Apprendi.

Appdlant’s congtruction of Apprendi as cregting a requirement that statutory
aggravating circumstances be pled in the indictment or information is refuted by the
language of that decison. The issue presented to the United States Supreme Court in that
case was “whether the Due Process Clause of the Fourteenth Amendment requiresthat a
factud determination authorizing an increase in the maximum prison sentence for an
offense from 10 to 20 years be made by ajury on the basis of proof beyond a reasonable
doubt.” Apprendi v. New Jersey, 530 U.S. 466, 469 (2000). Relying upon the guarantee
under the Sixth and Fourteenth Amendments of atrid by jury, the Court held that, “[o]ther
than the fact of aprior conviction, any fact that increases the pendty for a crime beyond the
prescribed statutory maximum must be submitted to ajury, and proved beyond a reasonable

doubt.” Id. a 476, 490. Thus, the holding of Apprendi concerned what matters must be
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submitted to and found by ajury, not what must be contained in an indictment or
information.

If the plain language of the Apprendi Court’'s holding were not sufficient to dispose
of Appdlant’sreliance on that case, then it should be eviscerated by the fact that the Court
expressly stated that it was not addressng what must be dleged in the charging document:

Apprendi has not here asserted a congtitutiona claim based on the omission of any

reference to sentence enhancement or racid biasintheindictment. ... [The

Fourteenth] Amendment has not . . . been construed to include the Fifth Amendment

right to “presentment or indictment of a Grand Jury” that was implicated in our

recent decison in Almendarez-Torres v. United States. We thus do not address the

indictment question separately today.
Apprendi, 530 U.S. at 476 n.3 (citation omitted).

Appdlant ignores the stated holding of Apprendi and the footnote quoted above, but
his argument is il without merit to the extent he relies on language from Jones v. United
Sates, 526 U.S. 227 (1999), which was identified in Apprendi as “foreshadowing” the
Apprendi decison. Apprendi, 530 U.S. at 476.

Theissuein Jones concerned the congtruction of the federa carjacking statute. In
particular, the issue focused on whether particular statutory language was an “edement” of
the crime, in which case it was required to be aleged in the indictment and found by the

jury; or whether it was a*“ sentencing factor” that need not be charged and could be found by
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the court. Jones, 526 U.S. at 230-232.° The mgority found that the statutory language
condtituted an element of the crime, but noted in extended dicta its view that sentence
enhancements might also violate due process if not charged and found by the trid jury. Id.

at 240-50.° The mgjority’s view was that “under the Due Process Clause of the Fifth
Amendment and the notice and jury trid guarantees of the Sixth Amendment, any fact

(other than prior conviction) that increases the maximum pendty for a crime must be

charged in an indictment, submitted to ajury, and proven beyond a reasonable doubt.” 1d.. at
246 n.6.

Thisdictafrom Jones certainly “foreshadowed’ the holding in Apprendi that any
fact that increased the range of punishment must be found by ajury. That the Jones dicta
concerning what must be pleaded in an indictment was not aholding in Apprendi is
established by: (1) the statement in Apprendi that it was not addressing what must be pled
in the indictment; (2) the fact that the quotation from Jones cites the Fifth Amendment to
the United States Condtitution which, in the context of indictments, applies to the federa

government (asin Jones) but not to the states (asin Apprendi); and (3) the rgection of this

5This distinction between “elements’ and “sentencing factors’ was later abolished in

Apprendi. 530 U.S. at 478-90.
That this was dicta was confirmed in Apprendi. 530 U.S. at 472-73.
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congtruction of Apprendi by other jurisdictions.” Any daim that Apprendi supports his
argument is without merit.
The United States Supreme Court’s recent decison in Ring v. Arizona, 122 S.Ct.
2428 (2002), which for the first time held that the Sixth and Fourteenth Amendments do
not dlow “asentencing judge, Stting without ajury, to find an aggravating circumstance
necessary for impogtion of the death pendty,” does not dter thisandyss. Id. at 2443. An
examination of that decison confirms that it does not, any more than Apprendi, hold that
datutory aggravating circumstances must be pled in the indictment or information. The
Supreme Court noted that the issue before it was limited:
Ring'sdam istightly delineated: He contends only that the Sxth Amendment
required jury findings on the aggravating circumstances assarted againg him. . . .
Ring does not contend that his indictment was conditutiondly defective. See
Apprendi, 530 U.S,, a 477, n.3 (Fourteenth Amendment “hasnot . . . been
congrued to include the Fifth Amendment right to ‘ presentment or indictment of a
Grand Jury'™).

Id. at 2437 n.4.

'See e.g., Poole v. State, 2001 Ala. Crim. App. Lexis 173 (as corrected April 8,
2002); Sate v. Nichols, 33 P.3d 1172, 1174-76 (Ariz. App. 2001); Sate v. Mitchell, 543
S.E.2d 830, 842 (N.C. 2001), cert. denied,122 S.Ct. 475 (2001); United States v.

Sanchez, 269 F.3d 1250, 1257-62 (CA11 2001), cert. denied, 122 S.Ct. 1327 (2002).
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The Indictment Clause of the Fifth Amendment does not gpply to the states.
Apprendi, 530 U.S. a 477 n.3. The only congtitutiond provision reevant to state charging
documentsiis the Sixth Amendment requirement that an accused “ be informed of the nature
and cause of the accusation,” which has been gpplied to the states through the Fourteenth
Amendment. Blair v. Armontrout, 916 F.2d 1310, 1329 (CA8 1990). The difference
between the rights guaranteed by the Fifth Amendment and those guaranteed by the Sixth
and Fourteenth Amendmentsisingdructive. The Fifth Amendment’s Indictment Clause
pecifies that crimind charges must be initiated by a grand jury indictment and requires that
al dements of the crimind offense charged be stated in the indictment. Almendarez-
Torresv. United States, 523 U.S. 224, 228 (1998) .2

The Sixth and Fourteenth Amendments, by contragt, require only that a crimind
defendant receive notice of the “nature and cause of the accusation” and do not specify the

form that this notice must take.® Even legdly insufficient charging documents have been

8When it decided Ring, the Supreme Court had beforeit aclaimin afederal death
pendty case that the Fifth Amendment required that statutory aggravating circumstances be
pleaded in the indictment. 1t remanded that case for reconsideration in light of Ring.
United States v. Allen, 247 F.3d 741 (C.A.8 2001), remanded 122 S.Ct. 2653. That case
isgill pending.

%[T]he states are not bound by the technical rules governing federa criminal
prosecutions’ under the Fifth Amendment. Blair, 916 F.2d at 1329. Fifth Amendment

decisons are therefore of “little vaue’ in evduating sate indictments or informations.
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held not to violate the Sixth Amendment when the defendant received actud notice of the
charge agang him. Hartman, 283 F.3d at 194-96; Blair, 916 F.2d at 1329. Under
Missouri law, Appellant was entitled to, and received, notice before trid of the statutory
aggravating circumstances that the state intended to offer in the punishment phase. Nothing
in Apprendi, Ring, or any other case supports Appellant’s claim that this notice provison
violates the Sixth and Fourteenth Amendment to the United States Congtitution.
Accordingly, Appdlant’ s chalenge to the condtitutiondity of § 565.005.1 is without

merit.

Hartman v. Lee, 283 F.3d 190, 195 n.4 (CA4 2002).
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XI.

Thetrial court did not abuse itsdiscretion in denying Appelant’s motion for
continuance on the ground that he could not locate a withess because Appellant’s
motion was both procedurally and substantively deficient in that the motion failed
to comply with Rule 24.10, Appellant failed to prove that the witness could be
served within areasonable time, another witness Appellant called at trial could have
provided the same information, the testimony of the unavailable withess was not
material and constituted mere impeachment evidence.

Thetrid court did not abuse its discretion in denying Appellant’s motion for
continuance. Not only did Appdlant’s motion falled to comply with the Rule 24.10, he
made no showing that entitled him to a continuance.

A. Standard of Reveiw

The decison to grant or deny a continuance is within the sound discretion of the
trid court, and the ruling will be reversed only upon a very strong showing of abuse of
discretion. State v. Thompson, 985 SW.2d 779, 785 (Mo. banc 1999). Thisrule applies
even where a continuance is sought because of the absence of amaterid witness. State v.
Coats, 835 S.W.2d 430, 433 (Mo. App. E.D. 1992). If the court denies adefendant’s
motion for continuance, the defendant must demondtrate that the denid prejudiced his case.
Taylor, 944 SW.2d at 930. Thetria court will not be reversed on apped unless the
witness s testimony would have been outcome determinative. State v. Fuller, 837 SW.2d

304, 307 (Mo. App. W.D. 1992).
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B. Appélant’sMotion For Continuance
On April 15, 2002, the day before trid began, Appe lant fax-filed amotion for
continuance (Tr.192; L.F.387-95). Appdlant’s motion contained a short paragraph relating
to this claim on apped:
9. Defense counsd need a continuance to locate the following witnesses:
A. Earl and Patricia Baker
B. Terrance McGraw
C. Robert Smith
(L.F.393). Appdlant ordly informed thetrid court that the testimony of Terrance
McGraw and Robert Smith would impeech the testimony of Donnell Watson that Appellant
and Orthdl Wilson had met with each other (Tr. 211-12). Thetria court denied the
continuance because Appdlant had been unable to serve the witnesses and offered no proof
that he would be able to do so in areasonable time (Tr.211-12). Presumably, because Mr.
McGraw testified during the penalty phase (Tr.1974-85), Appellant’ s only claim on gpped
isthat the trid court erred in denying his continuance to obtain Mr. Smith’stestimony. The
trid court did not abuse its discretion in denying Appellant’s motion because it was
deficient in severd respects.
C. TheDeficienciesIn Appellant’s Motion
Firg, the motion itsdf failed to comply with Rule 24.10, which governs motions for
continuance due to the absence of awitness. Appdlant’s motion failed to contain “facts

showing the materidity of the evidence sought to be obtained and due diligence upon the
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part of the gpplicant to obtain such witness or testimony.” Rule 24.10(a). The motion aso
faled to provide either the witness s address or the due diligence used to obtain that
address, and it contained no “facts showing reasonable grounds for belief that the
attendance or testimony of such witness will be procured within areasonabletime.” Rule
24.10(b). Findly, the motion failed to identify the “particular factsthe . . witnesswill
prove, and that [Appellant knows of no other person whose evidence or attendance
[Appellant] could have procured at the trid, by whom [Appelant] can prove or so fully
provethe samefacts” Rule 24.10(c). Appellant’sfailureto comply with the Rule 24.10is
aufficient grounds done on which to affirm the trid court’ s denid of appdlant’ s request

for continuance. State v. Sweet, 796 S.W.2d 607, 613 (Mo. banc 1990).

Second, Appdllant failed to prove to the trial court that any reasonable grounds
exisged to believe that Mr. Smith could be served within areasonable time. All Appdlant’s
Counsel could tell the trid court was that these witnesses lived in St. Louis City (Tr.212).

Third, one of the witnesses Appellant attempted to serve, Mr. McGraw, actudly
testified during the pendty phase. Appellant represented to the trid court that the
testimony of both Mr. McGraw and Mr. Smith would impeach the tesimony of Donnell
Watson and Hughie Wilson concerning whether Appellant and Orthe Wilson had met both
immediately before and after the murder. Mr. McGraw was gpparently served and testified
a trid. Appelant has made no showing why Mr. McGraw could not have tetified for
Appdlant during the guilt phase, which ended only one day before the pendty phase began.

According to what hetold the trid court, Appellant had the opportunity to obtain from Mr.
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McGraw the testimony that he now clams was unavailable to him because of the trid
court’sruling. Appelant’s Brief does not explain why McGraw could not have provided the
testimony that histrid counsd told the trid court he would provide if a continuance were
granted. In fact, during the hearing on the motion for new trid, Mr. McGraw testified that
he saw Appellant at the gpartments between 9 and 9:30 p.m. on August 22 and that he did
not see Appd lant go into any of the gpartments (Tr.2080-81).

Findly, the evidence Mr. Smith might have provided was not materid. Firs, as
Appdlant’s counsd told the trid court, the testimony Mr. Smith would have provided
would be used to impeach or rebut the testimony of Donndll Watson and Hughie Wilson
that Appellant and Orthel had meetings both before and after the murder. Second, Mr.
Smith testified during the hearing on Appellant’'s motion for new trid that he saw Appdlant
at the Palm Street gpartments on August 22 between 8 and 9 p.m. (Tr. 2059-61). Donnell
Watson testified that Appellant was there after 8 p.m. (Tr.1440-41). Mr. Smith could not
remember if he saw Appellant on August 21 or 23 (Tr. 2063-63). Mr. Smith testified that
he did not see Appellant go into any of the apartments on August 22 (Tr. 2061-63).

Mr. Smith's proposed testimony would not have changed the outcome of the trid.
His testimony was not direct proof that Appellant and Orthel did not meet, but only that Mr.
Smith did not see Appellant go into any of the gpartments. Thisis not the same as proving
that Appelant and Orthel did not meet on that evening. Thetrid court did not abuseits

discretion is denying Appdlant’'s motion for continuance.
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XII.

This Court should, in the exercise of itsindependent statutory review, affirm
Appdlant’s death sentence because: (1) the sentence was not imposed under the
influence of passion, pregudice, or any other arbitrary factor; (2) the evidence
supportsthejury’sfindings of aggravating circumstances, and; (3) the sentenceis
not excessive or disproportionateto thosein similar cases considering the crime,
the strength of the evidence and the defendant.

Under the mandatory independent review procedure contained in 8§ 565.035.3,
RSMo 2000, this Court must determine:

(1) Whether the sentence of desath was imposed under the influence of passion,

prgudice, or any other factor;

(2) Whether the evidence supports the jury’s or judge’ s finding of a statutory

aggravating circumstance as enumerated in subsection 2 of section 565.032 and any

other circumstance found,

(3) Whether the sentence of death is excessive or disproportionate to the pendty

imposed in Smilar cases, conddering both the crime and the strength of the

evidence and the defendant.
This Court’ s proportiondity review is desgned to prevent freskish and wanton application
of the death pendty. State v. Ramsey, 864 S.W.2d 320, 328 (Mo. banc 1993).

Nothing in the record suggests that Appellant’ s sentence was imposed under the

influence of prgjudice, passion, or any other improper factor. Appdlant contends that it
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was, but then supports his clam by smply repeeting his dlegations of trid court error
argued earlier in his brief.

Appdlant clams that insufficient evidence existed to support the statutory
aggravating circumstance found by the jury, because the only evidence to prove that
Appelant hired Orthel or “Miched” to kill the victim came from Appellant’s confession.
But as demondtrated earlier under Point VI, this assertion is factualy incorrect. Although
Appelant’s confesson itself provides more than sufficient evidence from which the jury
could find that Appellant hired ether Orthel, “Michad,” or both to kill the victim, the
record contains evidence that Appellant hired Orthel independent of his confession.

The record showed that Orthd lived in one of Appellant’s gpartments and was
employed by Appdlant, that Appellant and Orthel met both immediately before and after
the murder, that Orthel was near the victim's residence near the time of the murder, and that
Orthel directed the police to the murder weapon, and that the murder wegpon was found
hidden in avacant house across the street from Orthd’ s gpartment, which Appellant owned
and dlowed Orthd to livein.

Appdlant clams that the sentence is digproportionate because Orthdl was sentenced
to life without parole for his participation in the murder (Tr.1989). Evenif thisweretrue,
it isnot relevant to this Court’ sinquiry. Whether a co-defendant receives a degth sentence
is not pertinent to this Court’s proportiondity review. See Rousan, 961 SW.2d at 854.
Appdlant aso argues his sentence was disproportionate because his daughter sent a letter

to the trid court before sentencing asking that the court not to impose the sentence the jury
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recommended (L.F.742). But her wishes concerning Appdllant’ s sentence have no bearing
on what sentence should be imposed. See Barnett, 980 SW.2d at 308 (rgecting the
defendant’ s claim that his desth sentence be set aside because the victims' relatives wrote a
letter to the trid judge before sentencing and asked that the defendant not be sentenced to
death); see also Sate v. Jones, 979 SW.2d 171, 179 (Mo. banc 1998).

Appdlant dso clamsthat this Court’s proportiondity review violates due process
and isfataly flawed because it does not provide timely notice or a meaningful opportunity
to be heard, and it consders only cases in which death was imposed, and not dl factudly
smilar cases. These clams have been repeatedly rgjected. See State v. Smith, 32 SW.3d
532, 558 (Mo. banc 2000); Rousan, 961 S.W.2d at 854-55; Clay, 975 S.W.2d at 146.

Finaly, this Court has upheld death sentences in other cases in which a murder was
committed for hire. Basile, 942 SW.2d at 342; Satev. Blair, 638 SW.2d 739 (Mo. banc
1992); Sate v. Bannister, 680 SW.2d 141 (Mo. banc 1984). Desath sentences have aso
been upheld in cases in which the defendant recelved a death sentence even when it
gppeared that an accomplice and had done the actud killing. Skillicorn, 944 SW.2d at 877,
Sate v. Gray, 887 S.W.2d 369 (Mo. banc 1994); Satev. Shurn, 866 SW.2d 447 (Mo.
banc 1993); Sate v. Kilgore, 771 SW.2d 57 (Mo. banc 1989); Sate v. Schlup, 724
S.W.2d 236 (Mo. banc 1987); State v. Roberts, 709 S.W.2d 857 (Mo. banc 1986); State v.
Gilmore, 681 SW.2d 934 (1984). “Murder to avoid inconvenience to the murderer
exhibits alack of respect for human life that has been held to warrant the harshest pendty.”

Sillicorn, 944 SW.2d at 899; Gray, 887 S.W.2d at 389; Parker, 886 SW.2d at 908. The
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record here showed that Appellant contracted for the murder of his ex-wife because she

was causing him problems regarding child support and child custody issues.
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CONCLUSION

Thetrid court did not commit reversible error in this case, and Appdlant’s death

sentence was not contrary to Missouri law. Appdlant’s conviction and sentence should be

affirmed.
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